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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND  

FINAL ORDERS (I) AUTHORIZING USE OF CASH COLLATERAL,  

(II) GRANTING ADEQUATE PROTECTION, (III) MODIFYING  

THE AUTOMATIC STAY, AND (IV) SCHEDULING A FINAL HEARING 

 

City Sports, Inc. and City Sports-DC, LLC, as debtors and debtors in possession in the 

above-captioned cases (collectively, the “Debtors”) hereby submit this motion (the “Motion”) for 

entry of an interim order, substantially in the form attached hereto as Exhibit A (the “Interim 

Order”) (a) authorizing the Debtors to use Cash Collateral (as defined herein) subject to the 

terms and conditions of the Interim Order, (b) providing certain adequate protection to the Pre-

Petition Agent (as defined herein) and the Pre-Petition Secured Parties (as defined herein), and 

(c) scheduling a final hearing to consider entry of an order granting the relief requested in the 

Motion on a final basis (the “Final Order”, and together with the Interim Order, the “Cash 

Collateral Orders”); and granting related relief.   In support of the Motion, the Debtors rely upon 

and incorporate by reference the Declaration of Andrew W. Almquist in Support of Chapter 11 

Petitions and First Day Motions (the “First Day Declaration”), filed with the Court concurrently 

herewith.  In further support of the Motion, the Debtors, by and through their undersigned 

proposed counsel, respectfully represent as follows: 

                                                 
1
The Debtors in these Chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification 

number, are as follows:  City Sports, Inc.. (6205); and City Sports-DC, LLC (6205).  The mailing address for the 

Debtors, solely for purposes of notices and communications, is:  77 N. Washington Street, Boston, MA 02114. 

In re: 

CITY SPORTS, INC., et al., 

  

Debtors.
1
 

 

Chapter 11 

Case No. 15- ______ (___) 

(Joint Administration Requested) 
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JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding under 28 U.S.C. § 157(b).  Venue of these cases and this Motion 

in this district is proper under 28 U.S.C. §§ 1408 and 1409.  The legal predicates for the relief 

requested herein are sections 105, 361, 362, 363, and 507 of title 11 of the United States Code, as 

amended (the “Bankruptcy Code”), rules 2002, 4001, and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and rules 2002-1(b), 4001-2, and 9013-1(m) of 

the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for 

the District of Delaware (the “Local Rules”).  

BACKGROUND 

2. On the date hereof (the “Petition Date”), the Debtors commenced these 

bankruptcy cases (the “Chapter 11 Cases”) by filing voluntary petitions for relief under Chapter 

11 of the Bankruptcy Code.  The Debtors continue to manage and operate their businesses as 

debtors in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.  

3. No trustee, examiner or official committee of unsecured creditors has been 

appointed in these Chapter 11 Cases.  Concurrently with the filing of this Motion, the Debtors 

filed a motion requesting joint administration of these Chapter 11 Cases. 

4. The factual background regarding the Debtors, including their business 

operations, their capital and debt structure, and the events leading up to the filing of these 

Chapter 11 Cases, as well as the facts and the circumstances supporting the relief requested 

herein is set forth in detail in the First Day Declaration.  
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THE DEBTORS’ PREPETITION CAPITAL STRUCTURE 

1. The Debtors are borrowers (the “Borrowers”) under the First Amended and 

Restated Credit Agreement, dated as of July 28, 2011 (as amended, the “Pre-Petition Credit 

Agreement”) with Wells Fargo Bank, National Association (the “Pre-petition Agent”) as a lender 

and as agent for the lenders that are from time to time parties to the Pre-Petition Credit 

Agreement (together, with Wells Fargo in its capacity as a lender, the “Pre-petition Secured 

Parties”). 

2. The Pre-Petition Credit Agreement provides for a $20 million revolving loan, 

inclusive of a $4 million committed accordion, (the “Revolver”) (of which up to $3.5 million 

may be used for letters of credit as described below), and a $4.5 million term loan (the “Term 

Loan”), and the obligations thereunder mature on March 19, 2019.  The obligations of the 

Borrowers under the Pre-Petition Credit Agreement are secured by the Pre-petition Collateral (as 

defined in the Interim Order), which Pre-Petition Collateral constitutes substantially all of the 

property and assets of the Debtors other than the leasehold interests.  As of the Petition Date, 

approximately $12.15 million is outstanding under the Revolver and approximately $1.9 million 

is outstanding on the Term Loan.   

3. The Pre-Petition Credit Agreement also provides for the issuance of letters of 

credit to finance the Debtors’ acquisition of inventory from suppliers, to provide standby letters 

of credit to landlords, insurance providers and other parties for business purposes and for other 

general corporate purposes.  The outstanding amount of all letter of credit obligations may not 

exceed $3.5 million.  As of the Petition Date, the aggregate amount of outstanding letters of 

credit is approximately $411,000, all of which were issued in connection with providing security 

deposits to landlords.  
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RELIEF REQUESTED 

4. By the Motion, the Debtors seek entry of the Interim Order, inter alia, 

(a) authorizing the Debtors to use “cash collateral” (as defined in section 363(a) of the 

Bankruptcy Code, “Cash Collateral”) of the Pre-Petition Agent and the Pre-Petition Secured 

Parties, (b) providing adequate protection to the Pre-Petition Agent and the Pre-Petition Secured 

Parties for any diminution in value of their respective interests in the Pre-Petition Collateral, 

including for the use of Cash Collateral, (c) vacating and modifying the automatic stay imposed 

by section 362 of the Bankruptcy Code to the extent necessary to implement and effectuate the 

terms and provisions of the Interim Order, and (d) scheduling a final hearing (the “Final 

Hearing”) to consider the relief requested in the Motion and the entry of a Final Order and 

approving the form of notice with respect to the Final Hearing.  

THE DEBTORS’ IMMEDIATE NEED TO USE CASH COLLATERAL 

5. As set in the First Day Declaration, the Debtors require immediate access to Cash 

Collateral to ensure that they are able to continue the operation of their business during the 

pendency of these Chapter 11 Cases while they pursue a potential going concern sale of 

substantially all of their assets, or if no such sale occurs, to conduct an orderly liquidation of the 

Debtors’ assets.  The Cash Collateral is the Debtors’ sole source of funding for operations and 

the costs of administering these Chapter 11 Cases.  Absent authority to use Cash Collateral 

immediately, the Debtors would need to immediately cease operations that would cause 

irreparable harm to the Debtors’ creditors and their estates.  Thus, the Debtors’ immediate access 

to Cash Collateral is necessary to preserve and maximize value for the benefit of all parties in 

interest. 
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6. In exchange for the consensual use of Cash Collateral, the Debtors have agreed, 

and the Interim Order provides, adequate protection in the form of adequate protection liens, 

superpriority claims and adequate protection payments to protect the Pre-Petition Agent and the 

Pre-Petition Secured Parties against any diminution in the value of their interests in the Pre-

Petition Collateral resulting from the use, sale or lease of Pre-Petition Collateral, the 

subordination of the Pre-Petition Liens to the Carve-Out (as defined in the Interim Order), and 

the imposition of the automatic stay.  

7. Access to the Cash Collateral on an interim basis will provide the Debtors with 

the liquidity necessary to ensure that the Debtors have sufficient working capital and liquidity to 

operate their business while they pursue the sale of their assets (or if no such sale occurs, to 

conduct an orderly liquidation of the Debtors’ assets) thereby maximizing value for the Debtors’ 

estates and creditors.  Without such access to liquidity, the Debtors’ ability to navigate through 

the Chapter 11 process will be jeopardized to the detriment of all of the Debtors’ stakeholders.  

As a result, the Debtors have an immediate need to use Cash Collateral to ensure sufficient 

liquidity during these Chapter 11 Cases.  

CONCISE STATEMENT OF THE  

MATERIAL TERMS OF THE INTERIM ORDER 

8. The following chart contains a summary of the material terms of the Interim 

Order, in accordance with Bankruptcy Rule 4001(b)(1) and Local Bankruptcy Rule 4001-2. 

Material Terms Summary of Material Terms 
Para(s) of 

Interim Order 

Entities With an 

Interest in Cash 

Collateral  

 

Bankruptcy Rule 

4001(b)(1)(B)(i) 

Wells Fargo Bank, National Association, as administrative 

agent, collateral agent and term loan agent (the “Pre-Petition 

Agent”) under the Amended and Restated Credit Agreement, 

dated as of July 28, 2011 (as amended, the “Pre-Petition 

Credit Agreement”) and certain other lenders and  other 

secured parties (the “Pre-Petition Secured Parties”)  

 

¶F(i) 
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Purpose for the Use of 

Cash Collateral 

 

Bankruptcy Rule 

4001(b)(1)(B)(ii) 

 

Local Bankruptcy Rule 

4001-2(a)(i) 

 

The Debtors seek authority to use Cash Collateral to finance 

their business operations, working capital and to maintain and 

preserve their properties. Payments made by the Debtors will 

be subject to the Budget (as defined in the Interim Order).  

¶¶I, 3 

Budget 

Bankruptcy Rule 

4001(b)(1)(B)(ii) 

Except as otherwise expressly provided in the Interim Order, Cash 

Collateral may be used during the Specified Period (as defined in 

the Interim Order), at the times, in the amounts, and for the 

purposes identified in the cash collateral budget previously 

approved by the Pre-Petition Agent, a copy of which is attached to 

the Interim Order as Exhibit A (as may be amended as provided 

herein, the “Budget”).  All Cash Collateral use must be in 

accordance with the terms of the Budget, subject to the variance 

provided in Paragraph 13(n) of the Interim Order.  The 

authorization for the Debtors to use Cash Collateral pursuant to 

the Interim Order shall terminate upon the expiration of the 

Specified Period.  Nothing in the Interim Order shall constitute the 

Pre-Petition Secured Parties’ consent to the disposition of any 

assets of the Debtors or their estates outside the ordinary course of 

business, or the Debtors’ use of any Cash Collateral or other 

proceeds resulting therefrom, except as permitted in the Interim 

Order.  

The Budget and any modification thereto, or extension, 

amendment or update thereof, shall be in form and substance 

acceptable to and approved in writing by the Pre-Petition 

Agent in its sole discretion.  The Budget may be amended or 

modified in writing from time to time only with the written 

consent of the Pre-Petition Agent.   

¶¶3, 4 

Duration of Use of Cash 

Collateral/Events of 

Default 

Bankruptcy Rule 

4001(b)(1)(B)(iii)  

 

Local Bankruptcy Rule 

4001-2(a)(ii) 

 

Specified Period.  Subject to the terms and conditions of the 

Interim Order, and in accordance with the Budget, the Debtors are 

authorized to use Cash Collateral for the period (the “Specified 

Period”) from the Petition Date through the earlier to occur of (a) 

the date of expiration of the Remedies Notice Period (as defined 

herein) or (b) 11:59 p.m. (Eastern time) on December 13, 2015.  

Except as otherwise expressly provided in the Interim Order, Cash 

Collateral may be used during the Specified Period, at the times, 

in the amounts, and for the purposes identified in 

 

Events of Default. The occurrence of any of the following events, 

unless waived by the Pre-Petition Agent  in writing, shall 

constitute an event of default (collectively, the “Events of 

Default”): 

a) the failure of the Debtors to have repaid all Pre-Petition 

Obligations in full as of the end of the Specified Period; 

b) the failure by the Debtors to perform, in any respect, any of the 

terms, provisions, conditions, covenants, or obligations under 

the Interim Order (including, without limitation, the payment 

by the Debtors of administrative expenses other than as set 

¶¶3, 13, 14 
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forth in the Budget);  

c) other than as provided the Interim Order, the obtaining after 

the Petition Date of credit or the incurring of indebtedness that 

is (i) secured by a security interest, mortgage or other lien on 

all or any portion of the Collateral which is equal or senior to 

any security interest, mortgage or other lien of the Pre-Petition 

Agent or the other Pre-Petition Secured Parties, or (ii) entitled 

to priority administrative status which is equal or senior to that 

granted to the Pre-Petition Agent or the other Pre-Petition 

Secured Parties in the Interim Order;  

d) any of the Debtor’s return of goods (other than damaged 

goods) constituting Collateral pursuant to section 546(h) of the 

Bankruptcy Code (other than with the consent of the Pre-

Petition Agent); 

e) reversal, vacatur, or modification (other than a modification 

acceptable to the Pre-Petition Agent and the other Pre-Petition 

Secured Parties) of the Interim Order; 

f) dismissal of the Cases or conversion of the Cases to a chapter 7 

case, or appointment of a chapter 11 trustee or examiner with 

enlarged powers or other responsible person; 

g) any misrepresentation of a material fact made after the Petition 

Date by any of the Debtors to the Pre-Petition Agent or the 

other Pre-Petition Secured Parties about the financial condition 

of the Debtors, the nature, extent, location or quality of any 

Collateral, or the disposition or use of any Collateral, including 

Cash Collateral; 

h) except as provided in clauses (l) and (m) hereof, the sale after 

the Petition Date of any portion of any of the Debtors’ assets 

outside the ordinary course of business without an order of this 

Court, after notice and a hearing; 

i) the granting by the Court of any motion providing for 

reconsideration of the Interim Order or the granting by the 

Court of relief from stay by any Person other than the Pre-

Petition Agent or the other Pre-Petition Secured Parties on all 

or any portion of the Collateral; 

j) the payment by the Debtors of amounts in excess of 110% of 

Total Disbursements, or the failure of the Debtors to receive at 

least 90% of the “Total Inflows”, as each is set forth in the 

Budget, tested weekly on a cumulative basis as of the close of 

business on Saturday of each week;  

k) the failure to make Adequate Protection Payments or other 

payments to the Pre-Petition Agent as set forth in the Budget 

and in the Interim Order when due;  

l) (i) the failure of the Debtors to file a motion seeking approval 

of the Debtors’ entry into an agreement with a third party 

liquidator for the liquidation of the Debtors’ inventory and 

equipment on terms acceptable to the Pre-Petition Agent 

within two days after the Petition Date, or (ii) the failure of the 

Debtors to obtain an order of the Court by October 22, 2015 

approving the entry into such an agreement, or (iii) except as 

provided in clause (m), the failure of the Debtors to commence 
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a liquidation of all of its inventory on or before October 23, 

2015; 

m) (i) the failure of the Debtors to file a motion seeking approval 

of the Debtors’ entry into an agreement for the sale of all or 

substantially all of the Debtors’ assets to a third party on terms 

reasonably acceptable to the Pre-Petition Secured Parties 

(including, without limitation, the payment in full of all Pre-

Petition Obligations with the proceeds of such sale) within 

three days after the Petition Date, or (ii) the failure of the 

Debtors to obtain an order of the Court approving the sale of 

all or substantially all of the Debtors’ assets to a third party on 

terms reasonably acceptable to the Pre-Petition Secured Parties 

(including, without limitation, the payment in full of all Pre-

Petition Obligations with the proceeds of such sale) on or 

before October 29, 2015, or (iii) the failure of the Debtors to 

consummate the sale described in clause (m)(ii) on or before 

October 31, 2015;  

n) the failure of the Court to enter the Final Order by October 22, 

2015.  

Immediately upon the occurrence and during the continuation of 

an Event of Default, the Pre-Petition Agent may declare a 

termination, reduction or restriction of the ability of the Debtors to 

use any Cash Collateral, (any such declaration, shall be referred to 

herein as a “Termination Declaration”).  The Termination 

Declaration shall be given by facsimile (or other electronic means) 

to counsel to the Debtors, counsel to any Statutory Committee and 

the U.S. Trustee (the earliest date any such Termination 

Declaration is made shall be referred to herein as the “Termination 

Declaration Date”).  At the expiration of the Remedies Notice 

Period, the Debtors’ right to use Cash Collateral shall 

automatically cease.  Within five (5) business days after the 

Termination Declaration Date (the “Remedies Notice Period”) the 

Debtors shall be entitled to seek an emergency hearing with the 

Court.  Unless the Court determines otherwise during the 

Remedies Notice Period, the automatic stay shall automatically be 

terminated at the end of the Remedies Notice Period without 

further notice or order, and the Debtors shall no longer have the 

right to use or seek to use Cash Collateral and the Pre-Petition 

Agent and the other Pre-Petition Secured Parties shall be 

permitted to exercise all remedies set forth in the Interim Order in 

the Pre-Petition Credit Documents and as otherwise available at 

law against the Collateral, without further order of or application 

or motion to the Court, and without restriction or restraint by any 

stay under sections 362 or 105 of the Bankruptcy Code, or 

otherwise, against the enforcement of the liens and security 

interest in the Collateral or any other rights and remedies granted 

to the Pre-Petition Agent and the other Pre-Petition Secured 

Parties with respect thereto pursuant to the Pre-Petition Credit 

Agreement or Pre-Petition Credit Documents, or the Interim 

Order, as applicable.   
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Proposed Adequate 

Protection 

Bankruptcy Rule 

4001(b)(1)(B)(iv) 

Local Bankruptcy Rule 

4001-2(a)(i)(B) 

Adequate Protection Liens.   

(a) Pursuant to sections 361 and 363(e) of the Bankruptcy Code, 

the Pre-Petition Agent, for the benefit of itself and  the other Pre-

Petition Secured Parties, as adequate protection of the interests of 

the Pre-Petition Secured Parties against any Diminution in Value 

of their interest in the Pre-Petition Collateral, is hereby granted 

additional and replacement continuing valid, binding, enforceable, 

non-avoidable, and automatically perfected post-petition security 

interests in and liens (the “Adequate Protection Liens”) on any 

and all presently owned and hereafter acquired personal property, 

real property and all other assets of the Debtors and their estates, 

together with any proceeds thereof (collectively, the “Adequate 

Protection Collateral” and together with the Pre-Petition 

Collateral, the “Collateral”); provided that the Pre-Petition Agent 

shall not have a lien on any non-residential real estate leases of the 

Debtors, but rather its lien shall be limited to the proceeds realized 

from the sale or other disposition of such leases.  For purposes of 

the Interim Order, “Adequate Protection Collateral” shall include 

causes of action under section 549 of the Bankruptcy Code and 

the proceeds thereof but shall not include other causes of action 

under chapter 5 of the Bankruptcy Code.   

 
(b) The Adequate Protection Liens shall be junior only to:  (A) the 

Carve Out; (B) the Pre-Petition Liens; and (C) liens and security 

interests which are valid, properly perfected and non-avoidable as 

of the Petition Date.  The Adequate Protection Liens shall 

otherwise be senior to all other security interests in, liens on, or 

claims against any of the Adequate Protection Collateral. 

 
(c) The Adequate Protection Liens shall be enforceable against 

and binding upon the Debtors, their estates and any successor 

thereto, including without limitation, any trustee or other estate 

representative appointed in the Cases, or any case under chapter 7 

of the Bankruptcy Code upon the conversion of the Cases, or in 

any other proceedings superseding or related to any of the 

foregoing (collectively, “Successor Case”).  Except as provided in 

the Interim Order, the Adequate Protection Liens shall not be 

made subject to or pari passu with any lien or security interest by 

any court order heretofore or hereafter entered in the Cases or any 

Successor Case, and the Adequate Protection Liens shall be valid 

and enforceable against any trustee appointed in the Cases or any 

Successor Case, or upon the dismissal of the Cases or any 

Successor Case.  The Adequate Protection Liens shall not be 

subject to sections 506(c), 510, 549, or 550 of the Bankruptcy 

Code.  No lien or interest avoided and preserved for the benefit of 

any estate pursuant to section 551 of the Bankruptcy Code shall be 

made pari passu with or senior to the Pre-Petition Liens or the 

Adequate Protection Liens. 

 

Adequate Protection Superpriority Claims.   

(a) As further adequate protection against any Diminution in 

Value of the interests of the Pre-Petition Agent and the other Pre-

Petition Secured Parties in the Pre-Petition Collateral, the Pre-

Petition Agent and the other Pre-Petition Secured Parties are each 

hereby granted as and to the extent provided by sections 503(b) 

¶¶5, 6. 7 
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and 507(b) of the Bankruptcy Code an allowed superpriority 

administrative expense claim in each of the Cases and any 

Successor Case (collectively, the “Adequate Protection 

Superpriority Claim”). 

 
(b) Except for the Carve Out, the Adequate Protection 

Superpriority Claims shall have priority over all administrative 

expense claims and unsecured claims against the Debtors or their 

estates, now existing or hereafter arising, of any kind or nature 

whatsoever, including, without limitation, administrative expenses 

of the kinds specified in or ordered pursuant to sections 105, 326, 

328, 330, 331, 365, 503(a), 503(b), 507(a), 507(b), 546(c), 546(d), 

1113, 1114 and, if approved in the Final Order, 506(c) of the 

Bankruptcy Code, whether or not such expenses or claims may 

become secured by a judgment lien or other non-consensual lien, 

levy or attachment. Other than the Carve Out, (i) no costs or 

expenses of administration, including, without limitation, 

professional fees allowed and payable under sections 328, 330, 

and 331 of the Bankruptcy Code, or otherwise, that have been or 

may be incurred in these proceedings, or in any Successor Cases, 

and (ii) no priority claims are, or will be, senior to, prior to or on a 

parity with the Pre-Petition Superpriority Claim.  

 
Adequate Protection Payments and Protections.   

(a) Until all Pre-Petition Obligations have been paid in full, the 

Debtors are authorized and directed to provide adequate protection 

payments to the Pre-Petition Agent, on behalf of itself and the 

other Pre-Petition Secured Parties (the “Adequate Protection 

Payments”), in the form of:  (i) payments of interest at the non-

default rate and letter of credit, cash management and other fees, 

at the times specified therein; provided that if there is a Challenge 

pursuant to which the Pre-Petition Secured Parties are determined 

not have had an allowed fully secured claim under, and within the 

meaning of the Bankruptcy Code, such payments may be re-

characterized as payments of principal on account of the Pre-

Petition Obligations; (ii) ongoing payment of the reasonable fees, 

costs and expenses of the Pre-Petition Agent, including, without 

limitation, the fees and expenses of legal and other professionals 

(if any) retained by the Pre-Petition Agent; and (iii) at the end of 

each of Weeks 2, 4, 6, 8, and 10 (as shown on the Budget), 

repayments of the principal amount of the Pre-Petition Obligations 

in an amount equal to all Cash Collateral received by the Debtors 

from and after (or in the possession of the Debtors as of) the 

Petition Date in excess of the sum of the Total Disbursements (as 

reflected in the Budget) for the two weeks ending on each such 

date plus the Total Disbursements for the immediately succeeding 

weekend after all Pre-Petition loans are paid in full to cash 

collateralize any letters of credit issued under the Existing ABL 

Credit Agreement. Subject to the Paragraph 26 of the Interim 

Order, professionals for the Pre-Petition Agent shall not be 

required to comply with the U.S. Trustee fee guidelines for the 

payment of fees and expenses. 

 
(b) In addition, the Debtors shall (i) provide continued 

maintenance and insurance of the Collateral in the amounts and 
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for the risks, and by the entities, required under the Pre-Petition 

Credit Documents, and (ii) pay all post-petition taxes and other 

charges on the Collateral as and when due.   

Carve Out 

Local Bankruptcy Rule 

4001-2(a)(i)(F) 

(a) As used in this Interim Order, the “Carve Out” means the 

following expenses:  (i) statutory fees payable to the United States 

Trustee pursuant to 28 U.S.C. § 1930(a)(6), (ii) allowed 

administrative expenses in respect of fees required to be paid to 

the Clerk of the Bankruptcy Court,  and (iii) allowed professional 

fees of, and costs and expenses incurred by, counsel to any 

Statutory Committee under sections 327 or 1103(a) of the 

Bankruptcy Code) and any professionals retained by the Debtors 

(collectively, the “Case Professionals”), in an aggregate amount 

not to exceed the sum of the amounts provided in the Budget 

under the line items “US Trustee Fees”, “Debtors Professionals” 

and “UCC Professionals” minus all Cash Collateral retained by 

the Debtors for the payment of such fees in accordance with, and 

at the times set forth in, the Budget; provided that  no more than 

$50,000 of the Carve Out may be utilized by counsel to any 

Statutory Committee to investigate the claims, liens and security 

interests of the Pre-Petition Agent and the other Pre-Petition 

Secured Parties and any possible claims that may be asserted 

against any of the Pre-Petition Secured Parties.  The Carve Out 

shall be senior in priority to the Pre-Petition Liens, the Adequate 

Protection Liens and the Adequate Protection Superpriority Claim.  

No payment of any Carve Out amount shall reduce any Pre-

Petition Obligations. Notwithstanding anything to the contrary 

contained herein, the Debtors shall be permitted to pay 

compensation and reimbursement of expenses allowed and 

payable under 11 U.S.C. Section 330 and 331, as the same may be 

due and payable and allowed by the Bankruptcy Court, however, 

any such payments shall reduce the amount of the Carve Out. 

 
(b) No Direct Obligation to Pay Professional Fees.  None of the 

Pre-Petition Agent or the other Pre-Petition Secured Parties shall 

be responsible for the direct payment or reimbursement of any 

fees or disbursements of any Case Professionals incurred in 

connection with the Cases or any Successor Case.  Nothing in the 

Interim Order or otherwise shall be construed (i) to obligate any of 

the Pre-Petition Agent or the other Pre-Petition Secured Parties in 

any way to pay compensation to or to reimburse expenses of any 

Case Professional, or to guarantee that the Debtors have sufficient 

funds to pay such compensation or reimbursement, (ii) to increase 

the Carve Out, (iii) as a consent to the allowance of any 

professional fees or expenses of any Case Professionals, or (iv) to 

affect the right of the Pre-Petition Agent, or the other Pre-Petition 

Secured Parties to object to the allowance and payment of such 

fees and expenses. 

¶15 

Cross Collateralization 

Local Bankruptcy Rule 

4001-2(a)(i)(A) 

None, other than replacement liens as adequate protection 
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Findings Re 

Validity/Perfection/Debt 

Amount 

Local Bankruptcy Rule 

4001-2(a)(i)(B) 

Subject to paragraph 17 of the Interim Order, the Interim Order 

contains certain stipulations regarding the Pre-Petition Credit 

Facility, the Pre-Petition Debt Amount, the Pre-Petition Collateral, 

the Pre-Petition Liens, Cash Collateral and Default.   

¶F 

Challenge Period 

Local Bankruptcy Rule 

4001-2(a)(i)(B) 

Nothing in the Interim Order shall prejudice the rights of a 

Statutory Committee or any other party in interest granted 

standing by the Court (other than the Debtors but including any 

trustee appointed in the Cases), to file an adversary proceeding or 

contested matter seeking to object to or challenging the Debtors’ 

Stipulations, including, but not limited to those in relation to:  (a) 

the validity, extent, priority, enforceability or perfection of the 

security interests and liens of any of the Pre-Petition Agent or the 

other Pre-Petition Secured Parties; (b) the validity, allowability, 

priority, full secured status or amount of any of the Pre-Petition 

Obligations; or (c) otherwise asserting any claims or causes of 

action against the Pre-Petition Agent or the other Pre-Petition 

Secured Parties. 

 

A person or entity, including any Statutory Committee, if 

appointed, must commence, as appropriate, a contested matter or 

adversary proceeding raising any such objection or challenge, 

including, without limitation, any claim against the Pre-Petition 

Agent or the other Pre-Petition Secured Parties in the nature of a 

setoff, counterclaim or defense to the applicable Pre-Petition 

Obligations, or a claim, related in any manner to the Pre-Petition 

Obligations, that seeks an affirmative recovery from the Pre-

Petition Agent or the Pre-Petition Secured Parties (each, a 

“Challenge”) within the earlier of:  (i) with respect to any 

Statutory Committee, sixty (60) calendar days from the effective 

date of retention of counsel to any Statutory Committee, and 

(ii) with respect to other parties in interest with requisite standing 

other than the Debtors or any Statutory Committee, seventy-five 

(75) calendar days following the date of entry of the Interim 

Order, in each case subject to extension by agreement of the 

Debtors and the Pre-Petition Agent (together, the “Challenge 

Period”). Upon the expiration of the Challenge Period, (the 

“Challenge Period Termination Date”), without further action by 

the Court:  (A) any and all such Challenges by any person or 

entity (including, without limitation, any Statutory Committee, 

any receiver, any administrator, any responsible officer, any 

chapter 11 trustee, and/or any examiner or other estate 

representative appointed in the Cases, and any chapter 7 trustee 

and/or examiner or other estate representative appointed in any 

Successor Case or in any jurisdiction), shall be deemed to be 

forever waived, released and barred; (B) all of the Debtors’ 

Stipulations, waivers, releases, affirmations and other stipulations 

as to the priority, extent, validity, amount and secured status as to 

the Pre-Petition Agent’s and each other Pre-Petition Secured 

Party’s claims, liens, and interests shall be of full force and effect 

and forever binding upon the Debtors, the Debtors’ bankruptcy 

estates and all creditors, interest holders, and other parties in 

interest in these Cases and any Successor Case and the Pre-

Petition Obligations shall be deemed to be allowed in full as a 

fully secured claim within the meaning of Section 506 of the 

¶17 
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Bankruptcy Code for all purposes in connection with the Cases or 

any Successor Case; and (C) any repayment, whether prior or 

subsequent to the Petition Date, of the Pre-Petition Obligations 

shall be deemed final and indefeasible, not subject to 

subordination or disgorgement and otherwise unavoidable.   

 

If a Challenge is filed or asserted (by motion, complaint or 

otherwise) within the Challenge Period, then the Challenge Period 

shall not expire but shall be automatically extended, and the 

Challenge Period Termination Date shall not occur, unless and 

until (x) all such Challenges are resolved and adjudicated by the 

entry of a final order of a court of competent jurisdiction from 

which no appeal (or no further appeal) can be taken, and (y) any 

and all indemnification claims of the Pre-Petition Agent or any of 

the other Pre-Petition Secured Parties related thereto or arising 

therefrom have been satisfied in full. 

506(c) Waiver 

Local Bankruptcy Rule 

4001-2(a)(i)(C) 

Subject to and upon entry of the Final Order and the terms thereof, 

no costs or expenses of administration which have been or may be 

incurred in the Cases at any time shall be charged against the Pre-

Petition Agent or the other Pre-Petition Secured Parties, or any of 

their respective claims or the Collateral pursuant to sections 105 

or 506(c) of the Bankruptcy Code, or otherwise, without the prior 

written consent of the Pre-Petition Agent  and no such consent 

shall be implied from any other action, inaction, or acquiescence 

by any such agents or lenders. 

¶¶H, 19 

552(b) Waiver 

Local Bankruptcy Rule 

4001-2(a)(i)(H) 

Subject to and upon entry of a Final Order and the terms thereof, 

the Pre-Petition Agent and the other Pre-Petition Secured Parties, 

shall each be entitled to all of the rights and benefits of section 

552(b) of the Bankruptcy Code, and the “equities of the case” 

exception under section 552(b) of the Bankruptcy Code shall not 

apply to the Pre-Petition Agent or the other Pre-Petition Secured 

Parties with respect to proceeds, products, offspring or profits of 

any of the Pre-Petition Collateral.   

¶¶H, 22 

Releases 

Local Bankruptcy Rule 

4001-2(a)(ii) 

On the date that the Interim Order is entered, each Debtor has 

waived, discharged and released the Pre-Petition Secured Parties, 

together with their affiliates, agents, attorneys, officers, directors 

and employees, of any right any Debtor may have (x) to challenge 

or object to any of the Pre-Petition Debt, (y) to challenge or object 

to the security for the Pre-Petition Debt, and (z) to bring or pursue 

any and all claims, objections, challenges, causes of action and/or 

choses in action arising out of, based upon or related to the Pre-

Petition Financing Agreements or otherwise. 

 

The Debtors do not possess and will not assert any claim, 

counterclaim, setoff or defense of any kind, nature or description 

which would in any way affect the validity, enforceability and 

non-avoidability of any of the Pre-Petition Financing Agreements, 

the Pre-Petition Liens, the Pre-Petition Debt, or any claim of the 

Pre-Petition Secured Parties pursuant to the Pre-Petition Financing 

Agreements. 

¶F(4)(b) 

Provisions Deeming 

Pre-Petition Debt to be 

Postpetition Debt 

Local Bankruptcy Rule 

4001-2(a)(i)(E) 

None. 
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Non-Consensual 

Priming 

Local Bankruptcy Rule 

4001-2(a)(i)(B) 

None. 
 

 

BASIS FOR RELIEF 

A. THE DEBTORS’ REQUEST TO USE CASH COLLATERAL AND PROPOSED 

ADEQUATE PROTECTION ARE APPROPRIATE 

 

9. Section 363(c)(2) of the Bankruptcy Code provides that a debtor may use cash 

collateral as long as (A) each entity that has an interest in such cash collateral consents; or 

(B) the courts, after notice and a hearing, authorizes such use, sale or lease in accordance with 

the provisions of this section.  11 U.S.C. § 363(c)(2).  Section 363(e) of the Bankruptcy Code 

provides for adequate protection of interests in property when a debtor uses cash collateral.  11 

U.S.C. § 363(e).  Here, the Pre-Petition Agent and the Pre-Petition Secured Parties have 

consented to the Debtors’ use of Cash Collateral.   

10. Section 362(d)(1) of the Bankruptcy Code provides for adequate protection in 

property due to the imposition of the automatic stay.  11 U.S.C. § 362(d)(1); See In re Cont’l 

Airlines, 91 F.3d 553, 556 (3d Cir. 1996).  While section 361 of the Bankruptcy Code provides 

examples of forms of adequate protection, such as granting replacement liens and administrative 

claims, courts decide what constitutes sufficient adequate protection on a case-by-case basis.  

Resolution Trust Corp. v. Swedeland Dev. Grp., Inc. (In re Swedeland Dev. Grp., Inc.), 16 F.3d 

552, 564 (3d Cir. 1994) (“[A] determination of whether there is adequate protection is made on a 

case by case basis.”); In re Columbia Gas Sys., Inc., 1992 WL 79323, at *2 (Bankr. D. Del. Feb. 

18, 1992); In re Mosello, 195 B.R. 277, 289 (Bankr. S.D.N.Y. 1996) (“[T]he determination of 

adequate protection is a fact-specific inquiry . . . left to the vagaries of each case . . . .”) (citation 

and quotation omitted). 
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11. The concept of adequate protection is designed to shield a secured creditor from 

diminution in the value of its interest in collateral during the period of a debtor’s use.  See In re 

Carbone Cos., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The test is whether the secured 

party’s interest is protected from diminution or decrease as a result of the proposed use of cash 

collateral); see also In re Cont’l Airlines, Inc., 154 B.R. 176, 180-81 (Bankr. D. Del. 193) 

(holding that adequate protection for use of collateral under section 363 is limited to use-based 

declined in value). 

12. Here, the proposed adequate protection for the Pre-Petition Agent and the 

Pre-Petition Secured Parties is sufficient.  As set forth above, the Debtors propose to 

provide as forms of adequate protection (i) the Adequate Protection Liens, (ii) the Adequate 

Protection Superpriority Claims, (iii) and the Adequate Protection Payments.  Moreover, the 

Debtors have agreed to provide continued maintenance and insurance of the Collateral as 

required under the Pre-Petition Credit Agreement, pay all postpetition taxes and other 

charges on the Collateral when due, and use the Cash Collateral according to the Budget 

that has been approved by the Pre-Petition Agent and the Pre-Petition Secured Parties.  

13. The Debtors submit that in light of the circumstances of these Chapter 11 

Cases, the proposed adequate protection is appropriate and sufficient to protect the Pre-

Petition Secured Parties from any diminution in value to the Collateral during the interim 

period.  In particular, the Cash Collateral will be used to fund the Debtors’ business 

operations, thereby allowing for the maximization of the value of the Debtors’ estates.  If 

the Cash Collateral is not available for this purpose, the Debtors will be unable to fund 

payroll obligations, pay vendors or otherwise continue their business operations, thereby 

dissipating value to the detriment of the Pre-Petition Secured Parties and other stakeholders.  
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Thus, the use of the Cash Collateral will protect the Pre-Petition Secured Parties’ security 

interests by preserving the value of their collateral.  See In re Salem Plaza Assocs., 135 B.R. 753, 

758 (Bankr. S.D.N.Y. 1992) (holding that a debtor’s use of cash collateral to pay operating 

expenses, thereby “preserv[ing] the base that generates the income stream,” provided adequate 

protection to the secured creditor). 

14. In light of the foregoing, the Debtors submit that the proposed adequate protection 

to be provided to the Pre-Petition Agent and the Pre-Petition Secured Parties is appropriate and 

necessary to protect such parties against any diminution in value and is also fair and appropriate 

on an interim basis under the circumstances of these Chapter 11 Cases and to ensure that the 

Debtors are able to continue using Cash Collateral in the near term, for the benefit of all parties 

in interest and their estates.  

B. FAILURE TO OBTAIN IMMEDIATE INTERIM USE OF CASH 

COLLATERAL WOULD CAUSE IMMEDIATE AND IRREPARABLE HARM. 

 

15. Bankruptcy Rule 4001(b)(2) provides that a final hearing on a motion to use 

collateral may not be commenced earlier than fourteen (14) days after the service of such 

motion.  However, the court is authorized to conduct a preliminary expedited hearing on the 

motion and authorize the Debtors’ proposed use of Cash Collateral to the extent necessary 

to avoid immediate and irreparable harm to a debtor’s estate.  See Fed. R. Bankr. P. 

4001(b)(2). 

16. As stated above, the Debtors have an immediate postpetition need to use Cash 

Collateral.  The Debtors cannot maintain the value of their estates during the pendency of these 

Chapter 11 Cases without access to cash.  The Debtors will use cash to, among other things, 

continue operating their business and satisfy other working capital needs during these Chapter 11 
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Cases while they pursue a sale of some or substantially all of their assets, or if no such sale 

occurs, to conduct an orderly liquidation of the Debtors’ assets.   

17. The Debtors believe that all or substantially all of their available cash constitutes 

Cash Collateral and is therefore unable to proceed to continue their business operations without 

the ability to use Cash Collateral and will suffer immediate and irreparable harm to the detriment 

of all creditors and other parties in interest.  The Debtors’ ability to finance their operations is 

vital to the preservation and maintenance of the value of the Debtors’ assets.   

18. The Debtors thus seek immediate authority to use the Cash Collateral on an 

interim basis in accordance with the terms of the Interim Order to prevent immediate and 

irreparable harm to their estates pending the Final Hearing pursuant to Bankruptcy Rule 

4001(b)(2).  Accordingly, the Debtors submit that they have satisfied the requirements of 

Bankruptcy Rule 4001 to support an expedited preliminary hearing for the immediate access to 

Cash Collateral on an interim basis.  

C. MODIFICATION OF THE AUTOMATIC STAY IS APPROPRIATE. 

 

19. The Interim Order contemplates a modification of the automatic stay (to the 

extent applicable) as necessary to effectuate all of the terms and provisions of the Interim Order, 

including, without limitation, to:  (a) permit the Debtors to grant the Adequate Protection Liens  

and Adequate Protection Superpriority Claims and make the Adequate Protection Payments; 

(b) permit the Debtors to perform such acts as the Pre-Petition Agent, or the other Pre-Petition 

Secured Parties may request in its or their sole discretion to assure the perfection and priority of 

the liens granted herein; and (c) authorize the Debtors to pay, and the Pre-Petition Agent and the 

other Pre-Petition Secured Parties to retain and apply, payments made in accordance with the 

terms of the Interim Order.  
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20. In addition, the Interim Order provides for the termination of the automatic stay to 

allow the Pre-Petition Secured Parties to exercise remedies upon occurrence and during the 

continuation of an Event of Default, after giving five business days notice after the Termination 

Declaration Date to the Debtors.  

21. Stay modification provisions of this kind are ordinary and standard terms of 

postpetition use by debtors-in-possession of prepetition collateral, and, in the Debtors’ business 

judgment, are reasonable under the present circumstances.  See, e.g., In re TMP Directional 

Mktg., LLC, No. 11-13835 (MFW) (Bankr. D. Del. Jan. 17, 2012) (modifying automatic stay as 

necessary to effectuate the terms of the order); In re Broadway 401 LLC, No. 10-10070 (KJC) 

(Bankr. D. Del. Feb. 16, 2010) (same); In re Haights Cross Commc’ns, Inc., No. 10-10062 

(BLS) (Bankr. D. Del. Feb. 8, 2010) (same).  Accordingly, the Debtors respectfully request that 

the Court authorize the modification of the automatic stay in accordance with the terms set forth 

in the Interim Order.  

REQUEST FOR FINAL HEARING 

22. Pursuant to Bankruptcy Rules 4001(b)(2), the Debtors request that the Court set a 

date for the Final Hearing no later than October 22, 2015 and fix the date and time prior to the 

Final Hearing for parties to file objections to the relief requested by this Motion.  

NOTICE 

23. No trustee, examiner or official committee of unsecured creditors has been 

appointed in these Chapter 11 Cases.  Notice of this Motion has been given to:  (i) the Office of 

the United States Trustee for the District of Delaware; (ii) counsel to Wells Fargo Bank, NA, as 

the administrative agent under the Debtors’ prepetition credit facility; (iii) the parties included on 

the Debtors’ consolidated list of thirty (30) largest unsecured creditors; (iv) the Internal Revenue 

Service; and (v) the United States Attorney for the District of Delaware.  As this Motion is 
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seeking first-day relief, notice of this Motion and any order entered hereon will be served on all 

parties required by Local Rule 9013-1(m).  In light of the nature of the relief requested herein, 

the Debtors respectfully submit that no further notice of this Motion is required. 

NO PRIOR REQUEST 

 

24. No previous request for the relief sought herein has been made to this Court or 

any other court. 

 

[Remainder of page left intentionally blank.] 
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CONCLUSION 

 WHEREFORE, the Debtors respectfully request that the Court enter the Interim 

Order and a Final Order granting the relief requested in the Motion and such other and further 

relief as may be just and proper. 

Dated:  October 5, 2015 

Wilmington, Delaware 

 

Respectfully submitted, 

  

DLA PIPER LLP (US) 

 

 /s/ Kaitlin M. Edelman                        

Kaitlin M. Edelman (DE 5924) 

1201 North Market Street, Suite 2100 

Wilmington, Delaware  19801 

Telephone:  (302) 468-5700 

Facsimile:   (302) 394-2341   

Email:  kaitlin.edelman@dlapiper.com  

 

-and- 
 

Gregg M. Galardi (DE 2991; NY 4535506) 

Dienna Corrado (pro hac vice admission pending) 

DLA Piper LLP (US) 

1251 Avenue of the Americas 

New York, New York 10020 

Telephone:  (212) 335-4500 

Facsimile:  (212) 335-4501 

Email:  gregg.galardi@dlapiper.com 

             dienna.corrado@dlapiper.com 

  

Proposed Counsel to Debtors and  

Debtors in Possession  
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Proposed Interim Order 
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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

INTERIM ORDER (I) AUTHORIZING USE OF CASH COLLATERAL,  

(II) GRANTING ADEQUATE PROTECTION, (III) MODIFYING  

THE AUTOMATIC STAY, AND (IV) SCHEDULING A FINAL HEARING 

This matter having come before the Court upon the motion (the “Motion”) of City Sports, Inc. 

and City Sports-DC, LLC., as debtors and debtors in possession (the “Debtors”) in the above-captioned 

chapter 11 cases (the “Cases”), pursuant to sections 105, 361, 362, 363, and 507 of title 11 of the United 

States Code, 11 U.S.C. §§101 et seq. (as amended, the “Bankruptcy Code”) and Rules 2002, 4001 and 

9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 4001-2 of the 

Local Bankruptcy Rules for the District of Delaware (the “Local Rules”), seeking entry of an interim 

order (this “Interim Order”) inter alia: 

(i) authorizing the Debtors’ use of “cash collateral” (as defined in section 363(a) of 

the Bankruptcy Code, “Cash Collateral”) of the Pre-Petition Agent and the Pre-Petition Secured Parties 

(each as defined herein);  

(ii) providing adequate protection to Pre-Petition Agent and the Pre-Petition Secured 

Parties for any diminution in value of their respective interests in the Pre-Petition Collateral (as defined 

herein), including the Cash Collateral; 

(iii) vacating and modifying the automatic stay imposed by section 362 of the 

Bankruptcy Code to the extent necessary to implement and effectuate the terms and provisions of this 

                                                      
1
The Debtors in these Chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification 

number, are as follows:  City Sports, Inc.. (6205); and City Sports-DC, LLC (6205).  The mailing address for the 

Debtors, solely for purposes of notices and communications, is:  77 N. Washington Street, Boston, MA 02114. 

In re: 

CITY SPORTS, INC., et al., 

  

Debtors.
1
 

 

Chapter 11 

Case No. 15- ______ (___) 

(Joint Administration Requested) 

 

Re: Dkt. No. ___ 
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Interim Order; and 

(iv) scheduling a final hearing (the “Final Hearing”) to consider the relief requested 

in the Motion and the entry of a Final Order (as defined herein), and approving the form of notice with 

respect to the Final Hearing.  

The Court having considered the Motion, the Declaration of Andrew W. Almquist in Support of 

Chapter 11 Petitions and First Day Motions (the “First Day Declaration”) in support of the Debtors’ first 

day motions and orders, the exhibits attached thereto, and the evidence submitted or adduced and the 

arguments of counsel made at the interim hearing held on October __, 2015 (the “Interim Hearing”); and 

notice of the Interim Hearing having been given in accordance with Bankruptcy Rules 2002, 4001(b), (c) 

and (d), and 9014 and the Local Rules; and the Interim Hearing to consider the interim relief requested in 

the Motion having been held and concluded; and all objections, if any, to the interim relief requested in 

the Motion having been withdrawn, resolved or overruled by the Court; and it appearing to the Court that 

granting the interim relief requested is necessary to avoid immediate and irreparable harm to the Debtors 

and their estates pending the Final Hearing, and otherwise is fair and reasonable and in the best interests 

of the Debtors, their estates, and their creditors and equity holders, and is essential for the continued 

operation of the Debtors’ businesses; and after due deliberation and consideration, and for good and 

sufficient cause appearing therefor; 

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING, THE COURT 

HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

A. Petition Date.  On October 5, 2015 (the “Petition Date”), the Debtors filed  voluntary 

petitions under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the District 

of Delaware (the “Court”). The Debtors have filed a motion requesting joint administration of the Chapter 

11 Cases.  

B. Debtors in Possession.  The Debtors are continuing in the management and operation of 

their businesses and properties as debtors in possession pursuant to sections 1107 and 1108 of the 

Bankruptcy Code.  No trustee or examiner has been appointed in these Cases.    
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C. Jurisdiction and Venue.  This Court has jurisdiction, pursuant to 28 U.S.C. §§ 157(b) and 

1334, over these proceedings and property affected hereby.  Consideration of the Motion constitutes a 

core proceeding under 28 U.S.C. § 157(b)(2).  Venue for the Cases appears proper in this district pursuant 

to 28 U.S.C. §§ 1408 and 1409. 

D. Statutory Committee.  As of the date hereof, the United States Trustee (the “U.S. 

Trustee”) has not yet appointed an official committee of unsecured creditors in the Cases pursuant to 

section 1102 of the Bankruptcy Code (a “Statutory Committee”). 

E. Notice.  The Interim Hearing is being held pursuant to the authorization of Bankruptcy 

Rule 2002, 4001(b), (c), and (d) and Rule 9014, and the Local Rules of the Bankruptcy Court, notice of 

the Interim Hearing and the emergency relief requested in the Motion has been provided by the Debtors, 

whether by telecopy, email, overnight courier or hand delivery on October __, 2015, to certain parties in 

interest, including: (i) the Office of the US Trustee, (ii) each of the Debtors’ thirty (30) largest unsecured 

creditors, (iii) the Pre-Petition Agent and its counsel, (iv) all secured creditors of record, (v) the Internal 

Revenue Service, and (vi) the Office of the United States Attorney for the District of Delaware. Under the 

circumstances, such notice of the Interim Hearing and the relief requested in the Motion is due and 

sufficient notice and complies with sections 102(1), and 363 of the Bankruptcy Code, Bankruptcy Rules 

2002, 4001(b), 4001(d) and the Local Rules of the Bankruptcy Court. 

F. Debtors’ Stipulations.  Subject to the provisions of Paragraph 17 of this Interim Order, 

and without prejudice to the rights of parties in interest as set forth in Paragraph 17 herein, the Debtors, 

for themselves, admit, stipulate, acknowledge and agree that (collectively, Paragraph E(i) through 

Paragraph E(vi) below are referred to herein as the “Debtors’ Stipulations”): 

(i) Pre-Petition Credit Facility.  Prior to the commencement of the Chapter 

11 Cases, the Debtors were party to (A) the Amended and Restated Credit Agreement dated as of 

July 28, 2011 (as amended and in effect, the “Existing ABL Credit Agreement”) with Wells 

Fargo Bank, National Association, as administrative agent, collateral agent and term loan agent 

(in such capacities, the “Pre-Petition Agent”), for itself, certain lenders and other secured parties 
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(collectively, the “Pre-Petition Secured Parties”), and (B) all other agreements, documents, notes, 

certificates, and instruments executed and/or delivered with, to, or in favor of Pre-Petition 

Secured Parties, including, without limitation, security agreements, guaranties, and UCC 

financing statements and all other related agreements, documents, notes, certificates, and 

instruments executed and/or delivered in connection therewith or related thereto (collectively, as 

amended, restated, modified or supplemented and in effect, the “Pre-Petition Financing 

Agreements”);   

(ii) Pre-Petition Debt Amount.  As of the Petition Date, the Debtors were 

indebted under the Pre-Petition Financing Agreements, on account of extensions of credit in the 

approximate principal amount of $14,468,706.56 (constituting $12,145,943.62 comprised of 

Revolving Loans and $1,912,021.39 of Term Loans, plus letters of credit in the approximate 

stated amount of not less than $410,741.55, plus interest accrued and accruing (at the rates 

(including, to the extent allowed, the default rate) set forth in the Pre-Petition Financing 

Agreements), costs, expenses, fees (including attorneys’ fees and legal expenses) other charges 

and other obligations, including, without limitation, on account of cash management, credit card, 

depository, investment, hedging and other banking or financial services secured by the Pre-

Petition Financing Agreements (all of the foregoing under this clause (ii), collectively, the “Pre-

Petition Debt”). 

(iii) Pre-Petition Collateral.  To secure the Pre-Petition Debt, the Debtors 

granted first priority security interests and liens (collectively, the “Pre-Petition Liens”) to the Pre-

Petition Agent, for itself and for the benefit of the Pre-Petition Secured Parties, upon substantially 

all personal property of each Debtor, including, without limitation, inter alia, all: (a) Accounts, 

(b) Goods, including Equipment, Inventory and Fixtures, (c) Documents, Instruments and Chattel 

Paper, (d) Letters of Credit and Letter-of-Credit Rights, (e) Securities Collateral, (f) Investment 

Property, (g) Intellectual Property Collateral, (h) Commercial Tort Claims, (i) General Intangibles 

(including Payment Intangibles), (j) Deposit Accounts, (k) Supporting Obligations, (l) books and 
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records relating to any of the foregoing ((a) through (k)), and (m) to the extent not covered by 

clauses (a) through (l) above, all other personal property, whether tangible or intangible and all 

Proceeds and products of each of the foregoing and all accessions to, substitutions and 

replacements for, and rents, profits and products of, each of the foregoing, any and all proceeds of 

insurance, indemnity, warranty, or guaranty payable to such Debtor from time to time with 

respect to any of the foregoing, whether now owned or now due, or in which any Debtor has an 

interest, or hereafter acquired, arising, or to become due, or in which any Debtor obtains an 

interest.  The Liens of the Pre-Petition Secured Parties have priority over all other liens except 

any pre-petition liens which are valid, properly perfected, unavoidable, and senior to the Pre-

Petition Liens (the “Priority Liens”); 

(iv) Pre-Petition Liens.  (a) As of the Petition Date, (i) the Pre-Petition Liens 

are valid, binding, enforceable, and perfected first-priority liens, subject only to any Priority 

Liens and are not subject to avoidance, recharacterization or subordination pursuant to the 

Bankruptcy Code or applicable non-bankruptcy law, (ii) the Pre-Petition Debt constitutes legal, 

valid and binding obligations of the Debtors, enforceable in accordance with the terms of the Pre-

Petition Financing Agreements (other than in respect of the stay of enforcement arising from 

section 362 of the Bankruptcy Code), no offsets, defenses or counterclaims to any of the Pre-

Petition Debt exists, and no portion of the Pre-Petition Debt is subject to avoidance, 

recharacterization or subordination pursuant to the Bankruptcy Code or applicable non-

bankruptcy law, and (iii) the Pre-Petition Debt constitutes an allowable secured claim, and (b) on 

the date that this Interim Order is entered, each Debtor has waived, discharged and released the 

Pre-Petition Secured Parties, together with their affiliates, agents, attorneys, officers, directors 

and employees, of any right any Debtor may have (x) to challenge or object to any of the Pre-

Petition Debt, (y) to challenge or object to the security for the Pre-Petition Debt, and (z) to bring 

or pursue any and all claims, objections, challenges, causes of action and/or choses in action 

arising out of, based upon or related to the Pre-Petition Financing Agreements or otherwise. 
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The Debtors do not possess and will not assert any claim, counterclaim, setoff or defense of any 

kind, nature or description which would in any way affect the validity, enforceability and non-

avoidability of any of the Pre-Petition Financing Agreements, the Pre-Petition Liens, the Pre-

Petition Debt, or any claim of the Pre-Petition Secured Parties pursuant to the Pre-Petition 

Financing Agreements.  

(v) Cash Collateral.  The Pre-Petition Secured Parties have a security 

interest in the Cash Collateral (including all amounts on deposit in the Debtors’ banking, 

checking, or other deposit accounts and all proceeds of Pre-Petition Collateral), to secure the Pre-

Petition Debt. 

(vi) Default by the Debtors.   The Debtors are in default of their debts and obligations 

under the Pre-Petition Financing Agreements.  

G. Adequate Protection.  The Pre-Petition Agent, for the benefit of the Pre-Petition Secured 

Parties is entitled to receive adequate protection to the extent of any diminution in value of its interests in 

the Pre-Petition Collateral (including the Cash Collateral) resulting from the use, sale or lease of Pre-

Petition Collateral (including the Cash Collateral), the subordination of the Pre-Petition Liens to the 

Carve Out, as described herein, and the imposition of the automatic stay (collectively the “Diminution in 

Value”) pursuant to sections 361, 362, and 363 of the Bankruptcy Code.  Pursuant to sections 361, 363, 

and 507(b), as adequate protection:  (i) the Pre-Petition Agent, for the benefit of the Pre-Petition Secured 

Parties, will receive (a) the Adequate Protection Liens, (b) the Adequate Protection Superpriority Claim, 

and (c) the Adequate Protection Payments (each as defined herein).  

H. Sections 506(c) and 552(b).  In light of Pre-Petition Agent’s  agreement to subordinate its 

lien and superpriority claims to the Carve Out and to permit the use of its Cash Collateral for payments 

made in accordance with the Budget (as defined below) and the terms of this Interim Order, the Debtors 

have agreed to waive, subject to and upon entry of the Final Order (as defined below) (1) any “equities of 

the case” claims under section 552(b) of the Bankruptcy Code against the Pre-Petition Agent and the Pre-
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Petition Secured Parties, and (2) the provisions of section 506(c) of the Bankruptcy Code and any claims 

against the Collateral of the Pre-Petition Agent and the Pre-Petition Secured Parties. 

I. Necessity of Relief Requested.  The ability of the Debtors to finance their operations 

requires the use of Cash Collateral, absent which immediate and irreparable harm will result to the 

Debtors, their estates and creditors.  The Debtors do not have sufficient available sources of working 

capital and financing to operate their businesses or to maintain their properties without the use of Cash 

Collateral.  The relief requested in the Motion is therefore necessary, essential, and appropriate for the 

continued operation of the Debtors’ businesses and the management and preservation of their property.  

The Pre-Petition Secured Parties and Debtors have negotiated at arms’ length and in good faith regarding 

the Debtors’ use of Cash Collateral to fund the operation of the Debtors’ businesses during the Specified 

Period (as defined below).  The Pre-Petition Secured Parties have agreed to permit the Debtors to use 

their Cash Collateral for the Specified Period, subject to the terms and conditions set forth herein.  Entry 

of this Interim Order is in the best interests of the Debtors and their estates. 

J. Final Hearing.  At the Final Hearing, the Debtors will seek final approval of the relief 

requested in the Motion for the proposed use of Cash Collateral arrangements on a final basis pursuant to 

a final order (in form and substance acceptable to the Pre-Petition Secured Parties, the “Final Order”), 

notice of which Final Hearing will be provided in accordance with this Interim Order. 

K. Entry of Interim Order; Stay Waiver.  For the reasons stated above, the Debtors have 

requested immediate entry of this Interim Order, and have further requested any applicable stay 

(including under Bankruptcy Rule 6004) be waived in favor of the immediate effectiveness of this Interim 

Order. 

Based upon the foregoing findings and conclusions, the Motion and the record before the Court 

with respect to the Motion, and good and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED that: 

1. Motion Granted.  The Motion is granted, and the use of Cash Collateral on an interim 

basis is authorized, subject to the terms and conditions set forth in this Interim Order. 
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2. Objections Overruled.  All objections to the entry of this Interim Order to the extent not 

withdrawn or resolved are hereby overruled. 

3. Authorization to Use Cash Collateral.  Subject to the terms and conditions of this Interim 

Order, and in accordance with the Budget, the Debtors are authorized to use Cash Collateral for the period 

(the “Specified Period”) from the Petition Date through the earlier to occur of (a) the date of expiration of 

the Remedies Notice Period (as defined herein) or (b) 11:59 p.m. (Eastern time) on December 13, 2015.  

Except as otherwise expressly provided herein, Cash Collateral may be used during the Specified Period, 

at the times, in the amounts, and for the purposes identified in the cash collateral budget previously 

approved by the Pre-Petition Agent, a copy of which is attached hereto as Exhibit A (as may be amended 

as provided herein, the “Budget”).  All Cash Collateral use must be in accordance with the terms of the 

Budget, subject to the variance provided in Paragraph 13(n), below.  The authorization for the Debtors to 

use Cash Collateral pursuant to this Interim Order shall terminate upon the expiration of the Specified 

Period.  Nothing in this Interim Order shall constitute the Pre-Petition Secured Parties’ consent to the 

disposition of any assets of the Debtors or their estates outside the ordinary course of business, or the 

Debtors’ use of any Cash Collateral or other proceeds resulting therefrom, except as permitted in this 

Interim Order.  

4. Budget Maintenance.  The Budget and any modification thereto, or extension, 

amendment or update thereof, shall be in form and substance acceptable to and approved in writing by the 

Pre-Petition Agent in its sole discretion.  The Budget may be amended or modified in writing from time 

to time only with the written consent of the Pre-Petition Agent.   

5. Adequate Protection Liens.   

(a) Pursuant to sections 361 and 363(e) of the Bankruptcy Code, the Pre-Petition 

Agent, for the benefit of itself and  the other Pre-Petition Secured Parties, as adequate protection of the 

interests of the Pre-Petition Secured Parties against any Diminution in Value of their interest in the Pre-

Petition Collateral, is hereby granted additional and replacement continuing valid, binding, enforceable, 

non-avoidable, and automatically perfected post-petition security interests in and liens (the “Adequate 
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Protection Liens”) on any and all presently owned and hereafter acquired personal property, real property 

and all other assets of the Debtors and their estates, together with any proceeds thereof (collectively, the 

“Adequate Protection Collateral” and together with the Pre-Petition Collateral, the “Collateral”); provided 

that the Pre-Petition Agent shall not have a lien on any non-residential real estate leases of the Debtors, 

but rather its lien shall be limited to the proceeds realized from the sale or other disposition of such leases.  

For purposes of this Interim Order, “Adequate Protection Collateral” shall include causes of action under 

section 549 of the Bankruptcy Code and the proceeds thereof but shall not include other causes of action 

under chapter 5 of the Bankruptcy Code.   

(i) The Adequate Protection Liens shall be junior only to:  (A) the Carve Out; (B) 

the Pre-Petition Liens; and (C) liens and security interests that are valid, properly perfected and non-

avoidable as of the Petition Date.  The Adequate Protection Liens shall otherwise be senior to all other 

security interests in, liens on, or claims against any of the Adequate Protection Collateral. 

(ii) The Adequate Protection Liens shall be enforceable against and binding upon the 

Debtors, their estates and any successor thereto, including without limitation, any trustee or other estate 

representative appointed in the Cases, or any case under chapter 7 of the Bankruptcy Code upon the 

conversion of the Cases, or in any other proceedings superseding or related to any of the foregoing 

(collectively, “Successor Case”).  Except as provided herein, the Adequate Protection Liens shall not be 

made subject to or pari passu with any lien or security interest by any court order heretofore or hereafter 

entered in the Cases or any Successor Case, and the Adequate Protection Liens shall be valid and 

enforceable against any trustee appointed in the Cases or any Successor Case, or upon the dismissal of the 

Cases or any Successor Case.  The Adequate Protection Liens shall not be subject to sections 506(c), 510, 

549, or 550 of the Bankruptcy Code.  No lien or interest avoided and preserved for the benefit of any 

estate pursuant to section 551 of the Bankruptcy Code shall be made pari passu with or senior to the Pre-

Petition Liens or the Adequate Protection Liens. 

6. Adequate Protection Superpriority Claims.   

(a) As further adequate protection against any Diminution in Value of the interests of 
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the Pre-Petition Agent and the other Pre-Petition Secured Parties in the Pre-Petition Collateral, the Pre-

Petition Agent and the other Pre-Petition Secured Parties are each hereby granted as and to the extent 

provided by sections 503(b) and 507(b) of the Bankruptcy Code an allowed superpriority administrative 

expense claim in each of the Cases and any Successor Case (collectively, the “Adequate Protection 

Superpriority Claim”). 

(b)  Except for the Carve Out, the Adequate Protection Superpriority Claims shall 

have priority over all administrative expense claims and unsecured claims against the Debtors or their 

estates, now existing or hereafter arising, of any kind or nature whatsoever, including, without limitation, 

administrative expenses of the kinds specified in or ordered pursuant to sections 105, 326, 328, 330, 331, 

365, 503(a), 503(b), 507(a), 507(b), 546(c), 546(d), 1113, 1114 and, if approved in the Final Order, 

506(c) of the Bankruptcy Code, whether or not such expenses or claims may become secured by a 

judgment lien or other non-consensual lien, levy or attachment. Other than the Carve Out, (i) no costs or 

expenses of administration, including, without limitation, professional fees allowed and payable under 

sections 328, 330, and 331 of the Bankruptcy Code, or otherwise, that have been or may be incurred in 

these proceedings, or in any Successor Cases, and (ii) no priority claims are, or will be, senior to, prior to 

or on a parity with the Pre-Petition Superpriority Claim.  

7. Adequate Protection Payments and Protections.   

(a) Until all Pre-Petition Obligations have been paid in full, the Debtors are 

authorized and directed to provide adequate protection payments to the Pre-Petition Agent, on behalf of 

itself and the other Pre-Petition Secured Parties (the “Adequate Protection Payments”), in the form of:  

(i) payments of interest at the non-default rate and letter of credit, cash management and other fees, at the 

times specified therein; provided that if there is a Challenge pursuant to which the Pre-Petition Secured 

Parties are determined not to have had an allowed fully secured claim under, and within the meaning of,  

the Bankruptcy Code, such payments may be re-characterized as payments of principal on account of the 

Pre-Petition Obligations; (ii) ongoing payment of the reasonable fees, costs and expenses of the Pre-

Petition Agent, including, without limitation, the fees and expenses of legal and other professionals (if 
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any) retained by the Pre-Petition Agent; and (iii) at the end of each of Weeks 2, 4, 6, 8, and 10 (as shown 

on the Budget), repayments of the principal amount of the Pre-Petition Obligations in an amount equal to 

all Cash Collateral received by the Debtors from and after (or in the possession of the Debtors as of) the 

Petition Date in excess of the sum of the Total Disbursements (as reflected in the Budget) for the two 

weeks ending on each such date plus the Total Disbursements for the immediately succeeding week and 

after all Pre-Petition loans are paid in full to cash collateralize any letters of credit issued under the 

Existing ABL Credit Agreement. Subject to Paragraph 26 of this Interim Order, professionals for the Pre-

Petition Agent shall not be required to comply with the U.S. Trustee fee guidelines for the payment of 

fees and expenses. 

(b) In addition, the Debtors shall (i) provide continued maintenance and insurance of 

the Collateral in the amounts and for the risks, and by the entities, required under the Pre-Petition Credit 

Documents, and (ii) pay all post-petition taxes and other charges on the Collateral as and when due.   

8. Indemnity Obligations.   

(a) After payment of the Pre-Petition Obligations (including the cash 

collateralization of all letters of credit), the Pre-Petition Agent and the Pre-Petition Secured Parties shall 

retain their Pre-Petition Liens, the Adequate Protection Liens, and the Adequate Protection Superpriority 

Claim, in addition to which the Debtors shall establish an account in the “control” (as defined in the 

UCC) of the Pre-Petition Agent (the “Pre-Petition Indemnity Account”) into which the sum of $75,000 

shall be deposited, all as security for any reimbursement, indemnification or similar continuing 

obligations of the Debtors in favor of the Pre-Petition Agent and the other Pre-Petition Secured Parties 

under the Pre-Petition Credit Documents (the “Pre-Petition Indemnity Obligations”).  Subject to the 

provisions of Paragraph 26 of this Interim Order, the Pre-Petition Secured Parties may apply amounts in 

the Pre-Petition Indemnity Account against the Pre-Petition Indemnity Obligations as and when they 

arise, without further notice to or consent from the Debtors, any Creditors’ Committee or any other parties 

in interest and without further order of this Court. 

(b) Upon the Challenge Period Termination Date (as defined below) if, as of such 
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date, no party has filed (x) an adversary proceeding, cause of action, objection, claim, defense, or other 

challenge as contemplated in Paragraph 17 hereof, or (y) an adversary proceeding, cause of action, 

objection, claim, defense, or other challenge against any Pre-Petition Secured Party related to the Pre-

Petition Obligations, whether in the Cases or independently in another forum, court, or venue, all amounts 

then remaining and being held in the Pre-Petition Indemnity Account shall be released to the Debtors and 

the Pre-Petition Liens, the Adequate Protection Liens, and the Adequate Protection Superpriority Claim 

shall be released and terminated.   

(c) In the event that any person or entity files or asserts (by motion, complaint or 

otherwise) a Challenge against any of the Pre-Petition Agent or any other Pre-Petition Secured Party prior 

to the Challenge Period Termination, then the Pre-Petition Liens, the Adequate Protection Liens, and the 

Adequate Protection Superpriority Claim shall not terminate or expire, unless and until (i) all such 

Challenges are resolved and adjudicated by the entry of a final order of a court of competent jurisdiction 

from which no appeal (or no further appeal) can be taken, and (ii) any and all indemnification claims of 

any of the Pre-Petition Agent and the other Pre-Petition Secured Parties related thereto or arising 

therefrom have been satisfied in full. 

9. Modification of Automatic Stay.  The automatic stay under Bankruptcy Code section 

362(a) is hereby modified as necessary to effectuate all of the terms and provisions of this Interim Order, 

including, without limitation, to:  (a) permit the Debtors to grant the Adequate Protection Liens and 

Adequate Protection Superpriority Claims; (b) permit the Debtors to perform such acts as the Pre-Petition 

Agent, or the other Pre-Petition Secured Parties may request in its or their sole discretion to assure the 

perfection and priority of the liens granted herein; and (c) authorize the Debtors to pay, and the Pre-

Petition Agent and the other Pre-Petition Secured Parties to retain and apply, payments made in 

accordance with the terms of this Interim Order.  

10. Perfection of Adequate Protection Liens.  This Interim Order shall be sufficient and 

conclusive evidence of the validity, perfection, and priority of the Adequate Protection Liens, without the 

necessity of filing or recording any financing statement or other instrument or document which may 
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otherwise be required under the law or regulation of any jurisdiction or the taking of any other action 

(including, for the avoidance of doubt, entering into any deposit account control agreement) to validate or 

perfect (in accordance with applicable non-bankruptcy law) the Adequate Protection Liens, or to entitle 

the Pre-Petition Agent and the other Pre-Petition Secured Parties to the priorities granted herein.  

Notwithstanding the foregoing, the Pre-Petition Agent is authorized to file, as it deems necessary in its 

sole discretion, such financing statements, notices of liens and other similar documents to perfect in 

accordance with applicable non-bankruptcy law or to otherwise evidence the applicable Adequate 

Protection Liens, and all such financing statements, mortgages, notices and other documents shall be 

deemed to have been filed or recorded as of the Petition Date; provided, however, that no such filing or 

recordation shall be necessary or required in order to create or perfect the Adequate Protection Liens.  The 

Debtors are authorized and directed to execute and deliver to the Pre-Petition Agent, promptly upon 

demand therefor, all such financing statements, notices and other documents as the Pre-Petition Agent or 

the other Pre-Petition Secured Parties may reasonably request.  The Pre-Petition Agent, in its sole 

discretion, may file a photocopy of this Interim Order as a financing statement with any filing or 

recording office or with any registry of deeds or similar office, in addition to or in lieu of such financing 

statements, notices of lien or similar instrument.  The Pre-Petition Agent shall continue to have all rights 

pursuant to all third party notifications and/or agreements in connection with the Pre-Petition Credit 

Documents, including all collateral access agreements and all other agreements with third parties 

(including any depository bank) relating to, or waiving claims against, any Pre-Petition Collateral, 

including without limitation, each collateral access agreement duly executed and delivered by any 

landlord of the Debtors and including, for the avoidance of doubt, all Blocked Account Agreements (as 

defined in the Pre-Petition Credit Documents). 

11. Debtors’ Obligations.  Until the Pre-Petition Obligations are paid in full and the 

Challenge Period has expired, the Debtors shall: 

(a) Maintain its current cash management system as it may be modified with the 

consent of the Pre-Petition Agent (such consent not to be unreasonably withheld) and subject to any order 
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of this Court approving the Debtors’ motion to continue such cash management system and in connection 

therewith, remit all Cash Collateral, as and when received to one or more deposit accounts maintained by 

the Debtors with the Pre-Petition Agent, which accounts shall be subject to the Pre-Petition Liens and the 

Adequate Protection Liens of the Pre-Petition Agent, but which Cash Collateral may be used by the 

Debtors to the extent provided in this Interim Order; 

(b) Apply Cash Collateral and other sources of cash available to the Debtors 

hereunder to the expenses of the operation of its business as provided in, and as limited by, the Budget; 

(c) Deliver to the Pre-Petition Agent  on or before the close of business on Tuesday 

of each week (and if such day is not a business day, then the next succeeding business day) a (i) 

comparison for the prior week of actual results of all items contained in the Budget to the amounts 

originally contained in the Budget, and (ii) cumulative comparison for the period from the Petition Date 

through the end of the prior week of the actual results of all items contained in the Budget to the amounts 

originally contained in the Budget;  

(d) Deliver to the Pre-Petition Agent daily, until the Pre-Petition Obligations have 

been paid in full (except as provided in Paragraph 8 hereof), an updated Borrowing Base Certificate, in 

each case along with such supporting information as the Pre-Petition Agent may request; 

(e) Deliver to the Pre-Petition Agent promptly after receipt, copies of all interim and 

final reconciliations and other reports received from the consultant engaged by the Debtors to assit in 

inventory management and the conduct of store closing sales;  

(f) Provide the Pre-Petition Agent  with financial reports, including cash 

expenditures in relation to the Budget, when reasonably requested by the Pre-Petition Agent ; 

(g) Serve the Pre-Petition Agent  and its counsel with a copy of each monthly report 

filed by the Debtors in these Cases as required by the Court, the U.S. Trustee or applicable law; and 

(h) Provide to the Pre-Petition Agent such information as it may reasonably request.  

12. Disposition of Collateral.  The Debtors shall not sell, transfer, lease, encumber or 

otherwise dispose of any portion of the Collateral other than (i) Inventory in the ordinary course of 
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business, consistent with past practices, without the prior written consent of the Pre-Petition Agent, or (ii) 

as further ordered by the Court after notice and a hearing. 

13. Events of Default.  The occurrence of any of the following events, unless waived by the 

Pre-Petition Agent  in writing, shall constitute an event of default (collectively, the “Events of Default”): 

(a) the failure of the Debtors to have repaid all Pre-Petition Obligations in full as of 

the end of the Specified Period; 

(b) the failure by the Debtors to perform, in any respect, any of the terms, provisions, 

conditions, covenants, or obligations under this Interim Order (including, without limitation, the payment 

by the Debtors of administrative expenses other than as set forth in the Budget);  

(c) other than as provided herein, the obtaining after the Petition Date of credit or the 

incurring of indebtedness that is (i) secured by a security interest, mortgage or other lien on all or any 

portion of the Collateral which is equal or senior to any security interest, mortgage or other lien of the 

Pre-Petition Agent or the other Pre-Petition Secured Parties, or (ii) entitled to priority administrative 

status which is equal or senior to that granted to the Pre-Petition Agent or the other Pre-Petition Secured 

Parties herein;  

(d) any of the Debtor’s return of goods (other than damaged goods) constituting 

Collateral pursuant to section 546(h) of the Bankruptcy Code (other than with the consent of the Pre-

Petition Agent); 

(e) reversal, vacatur, or modification (other than a modification acceptable to the 

Pre-Petition Agent and the other Pre-Petition Secured Parties) of this Interim Order; 

(f) dismissal of the Cases or conversion of the Cases to a chapter 7 case, or 

appointment of a chapter 11 trustee or examiner with enlarged powers or other responsible person; 

(g) any misrepresentation of a material fact made after the Petition Date by any of 

the Debtors to the Pre-Petition Agent or the other Pre-Petition Secured Parties about the financial 

condition of the Debtors, the nature, extent, location or quality of any Collateral, or the disposition or use 

of any Collateral, including Cash Collateral; 
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(h) except as provided in clauses (l) and (m) hereof, the sale after the Petition Date of 

any portion of any of the Debtors’ assets outside the ordinary course of business without an order of this 

Court, after notice and a hearing; 

(i) the granting by the Court of any motion providing for reconsideration of this 

Interim Order or the granting by the Court of relief from stay by any Person other than the Pre-Petition 

Agent or the other Pre-Petition Secured Parties on all or any portion of the Collateral; 

(j) the payment by the Debtors of amounts in excess of 110% of “Total 

Disbursements”, or the failure of the Debtors to receive at least 90% of the “Total Inflows”, as each is set 

forth in the Budget, tested weekly on a cumulative basis as of the close of business on Saturday of each 

week;  

(k) the failure to make Adequate Protection Payments or other payments to the Pre-

Petition Agent as set forth in the Budget and in this Interim Order when due;  

(l) (i) the failure of the Debtors to file a motion seeking approval of the Debtors’ 

entry into an agreement with a third party liquidator for the liquidation of the Debtors’ inventory and 

equipment on terms acceptable to the Pre-Petition Agent within two days after the Petition Date, or (ii) 

the failure of the Debtors to obtain an order of the Court by October 22, 2015 approving the entry into 

such an agreement, or (iii) except as provided in clause (m), except as provided in clause (m), the failure 

of the Debtors to commence a liquidation of all of its inventory on or before October 23, 2015; 

(m) (i) the failure of the Debtors to file a motion seeking approval of the Debtors’ 

entry into an agreement for the sale of all or substantially all of the Debtors’ assets to a third party on 

terms reasonably acceptable to the Pre-Petition Secured Parties (including, without limitation, the 

payment in full of all Pre-Petition Obligations with the proceeds of such sale) within three days after the 

Petition Date, or (ii) the failure of the Debtors to obtain an order of the Court approving the sale of all or 

substantially all of the Debtors’ assets to a third party on terms reasonably acceptable to the Pre-Petition 

Secured Parties (including, without limitation, the payment in full of all Pre-Petition Obligations with the 

proceeds of such sale) on or before October 29, 2015, or (iii) the failure of the Debtors to consummate the 
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sale described in clause (m)(ii) on or before October 31, 2015;  

(n) the failure of the Court to enter the Final Order by October 22, 2015.  

14. Rights and Remedies Upon Event of Default.  Immediately upon the occurrence and 

during the continuation of an Event of Default, the Pre-Petition Agent may declare a termination, 

reduction or restriction of the ability of the Debtors to use any Cash Collateral, (any such declaration, 

shall be referred to herein as a “Termination Declaration”).  The Termination Declaration shall be given 

by facsimile (or other electronic means) to counsel to the Debtors, counsel to any Statutory Committee 

and the U.S. Trustee (the earliest date any such Termination Declaration is made shall be referred to 

herein as the “Termination Declaration Date”).  At the expiration of the Remedies Notice Period, the 

Debtors’ right to use Cash Collateral shall automatically cease.  Within five (5) business days after the 

Termination Declaration Date (the “Remedies Notice Period”) the Debtors shall be entitled to seek an 

emergency hearing with the Court.  Unless the Court determines otherwise during the Remedies Notice 

Period, the automatic stay shall automatically be terminated at the end of the Remedies Notice Period 

without further notice or order, and the Debtors shall no longer have the right to use or seek to use Cash 

Collateral and the Pre-Petition Agent and the other Pre-Petition Secured Parties shall be permitted to 

exercise all remedies set forth herein in the Pre-Petition Credit Documents and as otherwise available at 

law against the Collateral, without further order of or application or motion to the Court, and without 

restriction or restraint by any stay under sections 362 or 105 of the Bankruptcy Code, or otherwise, 

against the enforcement of the liens and security interest in the Collateral or any other rights and remedies 

granted to the Pre-Petition Agent and the other Pre-Petition Secured Parties with respect thereto pursuant 

to the Pre-Petition Credit Agreement or Pre-Petition Credit Documents, or this Interim Order, as 

applicable.   

15. Carve Out.   

(a) Carve Out.  As used in this Interim Order, the “Carve Out” means the following 

expenses:  (i) statutory fees payable to the United States Trustee pursuant to 28 U.S.C. § 1930(a)(6), (ii) 

allowed administrative expenses in respect of fees required to be paid to the Clerk of the Bankruptcy 
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Court,  and (iii) allowed professional fees of, and costs and expenses incurred by, counsel to any Statutory 

Committee under sections 327 or 1103(a) of the Bankruptcy Code) and any professionals retained by the 

Debtors (collectively, the “Case Professionals”), in an aggregate amount not to exceed the sum of the 

amounts provided in the Budget under the line items “US Trustee Fees”, “Debtors Professionals” and 

“UCC Professionals” minus all Cash Collateral retained by the Debtors for the payment of such fees in 

accordance with, and at the times set forth in, the Budget; provided that  no more than $50,000 of the 

Carve Out may be utilized by counsel to any Statutory Committee to investigate the claims, liens and 

security interests of the Pre-Petition Agent and the other Pre-Petition Secured Parties and any possible 

claims that may be asserted against any of the Pre-Petition Secured Parties.  The Carve Out shall be senior 

in priority to the Pre-Petition Liens, the Adequate Protection Liens and the Adequate Protection 

Superpriority Claim.  No payment of any Carve Out amount shall reduce any Pre-Petition Obligations. 

Notwithstanding anything to the contrary contained herein, the Debtors shall be permitted to pay 

compensation and reimbursement of expenses allowed and payable under 11 U.S.C. Section 330 and 331, 

as the same may be due and payable and allowed by the Bankruptcy Court, however, any such payments 

shall reduce the amount of the Carve Out. 

(b) No Direct Obligation to Pay Professional Fees.  None of the Pre-Petition Agent 

or the other Pre-Petition Secured Parties shall be responsible for the direct payment or reimbursement of 

any fees or disbursements of any Case Professionals incurred in connection with the Cases or any 

Successor Case.  Nothing in this Interim Order or otherwise shall be construed (i) to obligate any of the 

Pre-Petition Agent or the other Pre-Petition Secured Parties in any way to pay compensation to or to 

reimburse expenses of any Case Professional, or to guarantee that the Debtors have sufficient funds to pay 

such compensation or reimbursement, (ii) to increase the Carve Out, (iii) as a consent to the allowance of 

any professional fees or expenses of any Case Professionals, or (iv) to affect the right of the Pre-Petition 

Agent, or the other Pre-Petition Secured Parties to object to the allowance and payment of such fees and 

expenses. 

16. Limitations on the Cash Collateral and the Case Professionals Carve Out.  The Case 
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Professionals Carve Out may not be used:  (a) in connection with or to finance in any way any action, 

suit, arbitration, proceeding, application, motion or other litigation of any type (i) against any of the Pre-

Petition Agent or the other Pre-Petition Secured Parties or seeking relief that would impair their 

respective rights and remedies under the Pre-Petition Credit Documents or this Interim Order, including, 

without limitation, for the payment of any services rendered by the professionals retained by the Debtors 

or any Statutory Committee in connection with the assertion of or joinder in any claim, counterclaim, 

action, proceeding, application, motion, objection, defense or other contested matter, the purpose of 

which is to seek, or the result of which would be to obtain, any order, judgment, determination, 

declaration or similar relief that would impair the ability of any of the Pre-Petition Agent or the other Pre-

Petition Secured Parties to recover on the Pre-Petition Obligations or seeking affirmative relief against 

them, (ii) invalidating, setting aside, avoiding or subordinating, in whole or in part, the Pre-Petition 

Obligations, (iii) for monetary, injunctive or other affirmative relief against any of the Pre-Petition Agent 

or, the other Pre-Petition Secured Parties or the Collateral that would impair the ability of  the Pre-

Petition Agent or the other Pre-Petition Secured Parties to recover on the Pre-Petition Obligations or 

seeking affirmative relief against them, or (iv) preventing, hindering or otherwise delaying the exercise by 

any of the Pre-Petition Agent or the other Pre-Petition Secured Parties of any rights and/or remedies 

under this Interim Order, the Pre-Petition Credit Documents, or applicable law, or the enforcement or 

realization (whether by foreclosure, credit bid, further order of the Court or otherwise) by the Pre-Petition 

Agent or the other Pre-Petition Secured Parties upon any of the Collateral; (b) subject to the limited use of 

Cash Collateral set forth in Paragraph 3 and 16 above, to object to, contest, or interfere with in any way 

the enforcement or realization upon any of the Collateral by any of the , the Pre-Petition Agent or the 

other Pre-Petition Secured Parties once an Event of Default has occurred; (c) to object to or challenge in 

any way the claims, liens, or interests (including interests in the Collateral) held by or on behalf of the 

Pre-Petition Agent or the other Pre-Petition Secured Parties; (d)  to assert, commence or prosecute any 

claims or causes of action whatsoever, including, without limitation, any actions under chapter 5 of the 

Bankruptcy Code, against the Pre-Petition Agent or the other Pre-Petition Secured Parties; (e) to 
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prosecute an objection to, contesting in any manner, or raising any defenses to, the validity, extent, 

amount, perfection, priority, or enforceability of any of the Pre-Petition Obligations, Pre-Petition Liens or 

any other rights or interests of the Pre-Petition Agent or the other Pre-Petition Secured Parties, including, 

without limitation, the Adequate Protection Liens and the Superpriority Claims granted herein; or (f) to 

prevent, hinder or otherwise delay the exercise by the Pre-Petition Agent or the other Pre-Petition Secured 

Parties of any rights and remedies granted under this Interim Order.   

17. Reservation of Certain Third Party Rights and Bar of Challenges and Claims.   

(a) Nothing in this Interim Order shall prejudice the rights of a Statutory Committee 

or any other party in interest granted standing by the Court (other than the Debtors but including any 

trustee appointed in the Cases), to file an adversary proceeding or contested matter seeking to object to or 

challenging the Debtors’ Stipulations, including, but not limited to those in relation to:  (a) the validity, 

extent, priority, enforceability or perfection of the security interests and liens of any of the Pre-Petition 

Agent or the other Pre-Petition Secured Parties; (b) the validity, allowability, priority, full secured status 

or amount of any of the Pre-Petition Obligations; or (c) otherwise asserting any claims or causes of action 

against the Pre-Petition Agent or the other Pre-Petition Secured Parties .   

(b) A person or entity, including any Statutory Committee, if appointed, must 

commence, as appropriate, a contested matter or adversary proceeding raising any such objection or 

challenge, including, without limitation, any claim against the Pre-Petition Agent or the other Pre-Petition 

Secured Parties in the nature of a setoff, counterclaim or defense to the applicable Pre-Petition 

Obligations, or a claim, related in any manner to the Pre-Petition Obligations, that seeks an affirmative 

recovery from the Pre-Petition Agent or the Pre-Petition Secured Parties (each, a “Challenge”) within the 

earlier of:  (i) with respect to any Statutory Committee, sixty (60) calendar days from the effective date of 

retention of counsel to any Statutory Committee, and (ii) with respect to other parties in interest with 

requisite standing other than the Debtors or any Statutory Committee, seventy-five (75) calendar days 

following the date of entry of this Interim Order, in each case subject to extension by agreement of the 

Debtors and the Pre-Petition Agent (together, the “Challenge Period”). Upon the expiration of the 

Case 15-12054    Doc 12-1    Filed 10/05/15    Page 21 of 29



 

   
EAST\107901434.3  

21 

Challenge Period, (the “Challenge Period Termination Date”), without further action by the Court:  (A) 

any and all such Challenges by any person or entity (including, without limitation, any Statutory 

Committee, any receiver, any administrator, any responsible officer, any chapter 11 trustee, and/or any 

examiner or other estate representative appointed in the Cases, and any chapter 7 trustee and/or examiner 

or other estate representative appointed in any Successor Case or in any jurisdiction), shall be deemed to 

be forever waived, released and barred; (B) all of the Debtors’ Stipulations, waivers, releases, 

affirmations and other stipulations as to the priority, extent, validity, amount and secured status as to the 

Pre-Petition Agent’s and each other Pre-Petition Secured Party’s claims, liens, and interests shall be of 

full force and effect and forever binding upon the Debtors, the Debtors’ bankruptcy estates and all 

creditors, interest holders, and other parties in interest in these Cases and any Successor Case and the Pre-

Petition Obligations shall be deemed to be allowed in full as a fully secured claim within the meaning of 

Section 506 of the Bankruptcy Code for all purposes in connection with the Cases or any Successor Case; 

and (C) any repayment, whether prior or subsequent to the Petition Date, of the Pre-Petition Obligations 

shall be deemed final and indefeasible, not subject to subordination or disgorgement and otherwise 

unavoidable.   

(c) If a Challenge is filed or asserted (by motion, complaint or otherwise) within the 

Challenge Period, then the Challenge Period shall not expire but shall be automatically extended, and the 

Challenge Period Termination Date shall not occur, unless and until (x) all such Challenges are resolved 

and adjudicated by the entry of a final order of a court of competent jurisdiction from which no appeal (or 

no further appeal) can be taken, and (y) any and all indemnification claims of the Pre-Petition Agent or 

any of the other Pre-Petition Secured Parties related thereto or arising therefrom have been satisfied in 

full. 

18. No Third Party Rights.  Except as expressly provided herein, this Interim Order does not 

create any rights for the benefit of any third party, creditor, equity holder or any direct, indirect, or 

incidental beneficiary. 

19. Section 506(c) Claims.  Subject to and upon entry of the Final Order and the terms 
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thereof, no costs or expenses of administration which have been or may be incurred in the Cases at any 

time shall be charged against the Pre-Petition Agent or the other Pre-Petition Secured Parties, or any of 

their respective claims or the Collateral pursuant to sections 105 or 506(c) of the Bankruptcy Code, or 

otherwise, without the prior written consent of the Pre-Petition Agent  and no such consent shall be 

implied from any other action, inaction, or acquiescence by any such agents or lenders.  

20. No Marshaling/Applications of Proceeds.  None of the Pre-Petition Agent or the other 

Pre-Petition Secured Parties shall be subject to the equitable doctrine of “marshaling” or any other similar 

doctrine with respect to any of the Collateral. 

21. Section 552(b).  Subject to and upon entry of the Final Order and the terms thereof, the 

Pre-Petition Agent and the other Pre-Petition Secured Parties, shall each be entitled to all of the rights and 

benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” exception under section 

552(b) of the Bankruptcy Code shall not apply to the Pre-Petition Agent or the other Pre-Petition Secured 

Parties with respect to proceeds, products, offspring or profits of any of the Pre-Petition Collateral.   

22. Rights Preserved.  Notwithstanding anything herein to the contrary, the entry of this 

Interim Order is without prejudice to, and does not constitute a waiver of, expressly or implicitly:  (a) the 

Pre-Petition Agent’s or any other Pre-Petition Secured Party’s right to seek any other or supplemental 

relief in respect of the Debtors, including the right to seek additional adequate protection (without 

prejudice to any other person’s right to object to or otherwise oppose such additional adequate 

protection); (b) any of the rights of any of the Pre-Petition Agent or the other Pre-Petition Secured Parties 

under the Bankruptcy Code or under non-bankruptcy law, including, without limitation, the right to 

(i) request modification of the automatic stay of section 362 of the Bankruptcy Code, (ii) request 

dismissal of the Cases or any Successor Case, conversion of the Cases to a case under chapter 7, or 

appointment of a chapter 11 trustee or examiner with expanded powers, or (iii) propose, subject to the 

provisions of section 1121 of the Bankruptcy Code, a chapter 11 plan or plans.   

23. Section 507(b) Reservation.  Nothing herein shall impair or modify the application of 

section 507(b) of the Bankruptcy Code in the event that the adequate protection provided to the Pre-
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Petition Agent or the other Pre-Petition Secured Parties hereunder is insufficient to compensate for any 

Diminution in Value of their interests in the Pre-Petition Collateral during the Cases or any Successor 

Case.  Nothing contained herein shall be deemed a finding by the Court, or an acknowledgment by the 

Pre-Petition Agent or the other Pre-Petition Secured Parties that the adequate protection granted herein 

does in fact adequately protect the Pre-Petition Agent or the other Pre-Petition Secured Parties against any 

Diminution in Value of their respective interests in the Pre-Petition Collateral (including Cash Collateral).  

24. No Waiver by Failure to Seek Relief.  The failure of the Pre-Petition Agent and the other 

Pre-Petition Secured Parties to seek relief or otherwise exercise its rights and remedies under this Interim 

Order, the Pre-Petition Credit Documents or applicable law shall not constitute a waiver of any of the 

rights hereunder, thereunder, or otherwise of the Pre-Petition Agent or the other Pre-Petition Secured 

Parties. 

25. Proofs of Claim.  The Pre-Petition Agent and the other Pre-Petition Secured Parties shall 

not be required to file proofs of claim in the Cases or any Successor Case, and the Debtors’ Stipulations 

in Paragraph E herein shall be deemed to constitute a timely filed proof of claim; however, each is hereby 

authorized and entitled to file (and amend and/or supplement) proofs of claim in the Cases or any 

Successor Cases.  Any order entered by the Court in relation to the establishment of a bar date for any 

claim (including without limitation administrative claims) in the Cases or any Successor Case shall not 

apply to the Pre-Petition Agent or the other Pre-Petition Secured Parties. 

26. Expenses.  As provided in the Existing ABL Credit Agreement, respectively, all costs and 

expenses of the Pre-Petition Secured Parties, including, without limitation, legal, accounting, collateral 

examination, monitoring and appraisal fees, financial advisory fees, fees and expenses of other 

consultants, indemnification and reimbursement of fees and expenses, and other out of pocket expenses 

(whether incurred prior to or after the Petition Date) will be paid by the Debtors, whether or not the 

transactions contemplated hereby are consummated; provided, however, the Debtors may seek a 

determination by the Court whether such fees and expenses are reasonable.  Payment of such fees shall 

not be subject to allowance by the Court. Under no circumstances shall professionals for the Pre-Petition 
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Secured Parties be required to comply with the U.S. Trustee fee guidelines; provided, however, the 

Debtors shall provide to the Office of the United States Trustee a copy of any invoices for professional 

fees and expenses provided to the Debtors by the Pre-Petition Secured Parties during the pendency of the 

Cases; and the Debtors shall reimburse the Pre-Petition Secured Parties for all such fees in expenses 

within ten (10) days of receipt of a copy of each invoice, in the absence of a specific written objection as 

to the reasonableness of the amounts contained in the subject invoice. 

27. Good Faith.  Based on the record at the Interim Hearing, the Pre-Petition Agent and the 

other Pre-Petition Secured Parties each have acted in good faith in connection with the negotiation and 

proposal of this Interim Order and their reliance on this Interim Order is in good faith.   

28. Binding Effect of Interim Order.  Immediately upon entry by this Court (notwithstanding 

any applicable law or rule to the contrary), the terms and provisions of this Interim Order shall become 

valid and binding upon and inure to the benefit of the Debtors, the Pre-Petition Agent and the other Pre-

Petition Secured Parties, all other creditors of the Debtors, any Statutory Committee appointed in the 

Cases, and all other parties in interest and their respective successors and assigns, including any trustee or 

other fiduciary hereafter appointed in the Cases, any Successor Case, or upon dismissal of the Cases or 

any Successor Case.  In the event of any inconsistency among the provisions of (i) this Interim Order, (ii) 

any other orders entered by the Court, and (iii) any Pre-Petition Credit Document, the provisions of this 

Interim Order shall govern and control.   

29. No Modification of Interim Order.  If the Debtors seek any amendment, modification or 

extension of this Interim Order, the Pre-Petition Agent and the Pre-Petition Secured Parties shall have the 

right to object thereto and no consent to any such amendment, modification or extension shall be implied 

by any other action, inaction or acquiescence of the Pre-Petition Agent or other Pre-Petition Secured 

Parties.  In the event any or all of the provisions of this Interim Order are hereafter modified, amended or 

vacated by a subsequent order of this Court or any other court, such modification, amendment or vacatur 

shall not affect the validity, perfection, priority, allowability, enforceability or non-avoidability of any 

payments or use of cash whether previously or hereunder, or lien, claim or priority authorized or created 
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hereby.  Any liens or claims granted to the Pre-Petition Agent and the other Pre-Petition Secured Parties 

hereunder arising prior to the effective date of any such modification, amendment or vacatur of this 

Interim Order shall be governed in all respects by the original provisions of this Interim Order, including 

entitlement to all rights, remedies, privileges and benefits granted herein. 

30. Survival.   

The provisions of this Interim Order, including the Adequate Protection Superpriority 

Claim, Adequate Protection Liens, Adequate Protection Payments and other protections granted to the 

Pre-Petition Agent and the other Pre-Petition Secured Parties pursuant to this Interim Order and any 

actions taken pursuant hereto (i) shall survive entry of any order which may be entered:  (A) confirming 

any plan of reorganization in the Cases; (B) converting the Cases to cases under chapter 7 of the 

Bankruptcy Code; (C) dismissing the Cases or any Successor Case; (D) withdrawing of the reference of 

any of the Cases from this Court, (E) providing for abstention from handling or retaining of jurisdiction of 

any of the Cases in this Court, or (F) the expiration of the Specified Period or any earlier termination of 

the Debtors’ authorization to use Cash Collateral, and (ii) such Adequate Protection Superpriority Claim, 

and Adequate Protection Liens shall maintain their priority as provided by this Interim Order until all Pre-

Petition Obligations have been indefeasibly paid in full in cash.  

31. Final Hearing.  (a)  The Final Hearing to consider entry of the Final Order is scheduled 

for [         2015] at [   ]:00 [a.m./p.m.]  (Eastern Time) before the Honorable [                         ], United 

States Bankruptcy Judge, Courtroom [   ] at the United States Bankruptcy Court for the District of 

Delaware.  .  If no objections to the relief sought in the Final Hearing are filed and served in accordance 

with this Interim Order, no Final Hearing may be held, and a separate Final Order may be presented by 

the Debtors and entered by this Court. 

(b) On or before [              2015], the Debtors shall serve, by United States mail, first-class 

postage prepaid, notice of the entry of this Interim Order and of the Final Hearing (the “Final Hearing 

Notice”), together with a copy of this Interim Order and the Motion, on:  (a) the parties having been given 

notice of the Interim Hearing; (b) any party which has filed prior to such date a request for notices with 

Case 15-12054    Doc 12-1    Filed 10/05/15    Page 26 of 29



 

   
EAST\107901434.3  

26 

this Court; (c) counsel for any Statutory Committee; (d) the Internal Revenue Service; and (e) all of the 

Debtors’ current landlords.  The Final Hearing Notice shall state that any party in interest objecting to the 

relief requested in the Motion on a final basis shall file written objections with the Clerk of the Court no 

later than on [              2015] at 4:00 p.m. (Eastern Time), which objections shall be served so as to be 

received on or before such date and time by:  (i) counsel to the Debtors, DLA Piper LLP (US), 1251 

Avenue of the Americas, 25
th
 Floor, New York, New York 10020, Attn: Gregg M. Galardi, Esq., Fax: 

(212) 884-8540; (ii) counsel to any Statutory Committee; (iii) counsel to the Pre-Petition Agent, Riemer 

& Braunstein, LLP, Three Center Plaza, Boston, MA 02108, Attn: David S. Berman, Esq., Fax: (617) 

880-3456 and Womble Carlyle Sandridge & Rice, PLLC, 222 Delaware Avenue, Suite 1501,Wilmington, 

Delaware 19801, Attn.: Steven K. Kortanek, Esq., Fax: (302) 661-7728; and (iv) the Office of the United 

States Trustee, 844 King Street, Suite 2207, Wilmington, DE 19891, Attn: Mark Kenney, Esq. and 

Hannah McCollum, Esq. 

32. Effect of this Interim Order.  This Interim Order shall constitute findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be enforceable nunc pro 

tunc to the Petition Date immediately upon execution thereof.  Any applicable stay (including, without 

limitation, under Bankruptcy Rule 6004(h)) is hereby waived and shall not apply to this Interim Order. 

33. Retention of Jurisdiction.  The Court has and will retain jurisdiction to enforce this 

Interim Order according to its terms. 

SO ORDERED by the Court this ____ day of October, 2015. 

  

UNITED STATES BANKRUPTCY JUDGE 
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Exhibit A 

Budget 

[see attached] 
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City Sports
Cash Collateral Budget

($s in 000s)

1 2 3 4 5 6 7 8 9 10
Week Ending: 11-Oct 18-Oct 25-Oct 1-Nov 8-Nov 15-Nov 22-Nov 29-Nov 6-Dec 13-Dec TOTAL

Normal Course Sales 988        904        904        -         -          -         -         -         -         -         -                  2,795      
8 Store Liquidation 950        880        810        704        -          -         -         -         -         -         -                  3,344      
Additional Store Liquidation -         -         -         2,676    2,944      2,820    2,743    2,330    2,202    2,086    -                  17,802   

Other Adjustments to Inflows (222)       (216)       (96)         7            11           (1)           (52)         (67)         31          29          300                 (275)        

Sale of Other Assets -         -         -         -         -          -         -         -         -         -         2,050             2,050      

Total Inflows 1,715    1,568    1,618    3,387    2,955      2,820    2,692    2,262    2,232    2,116    2,350             25,716   

Occupancy Expense1 (14)         (14)         (14)         (1,098)   (14)          (10)         (10)         (552)       (10)         (1,259)   -                  (2,992)     
Payroll and Benefits (4)           (532)       (54)         (545)       (39)          (368)       (50)         (317)       -         (428)       (125)               (2,463)     
Insurance -         -         (100)       (30)         -          (77)         -         -         -         (30)         (120)               (357)        
Sales Tax -         -         -         -         (353)        -         -         -         -         -         (605)               (958)        
IT, Systems, Support and Ecomm (40)         (79)         (28)         (4)           (4)            (34)         (41)         (5)           (14)         (4)           -                  (253)        
Shipping -         (75)         (75)         (75)         (20)          (20)         (15)         (15)         (5)           (5)           -                  (305)        
Advertising (15)         (15)         (15)         (40)         (32)          (32)         (32)         (32)         (32)         (32)         -                  (276)        
Supervision (18)         (17)         (17)         (59)         (43)          (43)         (43)         (43)         (43)         (43)         -                  (369)        
Other (45)         (38)         (25)         (25)         (28)          (25)         (25)         (25)         (28)         (25)         -                  (289)        

Operating Disbursements (135)       (769)       (328)       (1,876)   (533)        (609)       (216)       (989)       (132)       (1,826)   (850)               (8,261)     

First Day Motions
Taxes (24)         (171)       -         -         -          -         -         -         -         -         -                  (195)        
Shipping (200)       (100)       -         -         -          -         -         -         -         -         -                  (300)        
Utility (50)         -         -         -         -          -         -         -         -         -         -                  (50)          

Bankruptcy Expense

Debtors Professionals -         -         -         -         -          -         (490)       -         -         (440)       (430)               (1,360)     
Liquidation Cost (19)         (18)         (18)         (40)         (37)          (35)         (34)         (29)         (28)         (26)         (60)                  (342)        
UCC Professionals -         -         -         -         -          -         (50)         -         -         (65)         (35)                  (150)        
Sr Secured Professionals -         -         -         (25)         -          -         -         (25)         -         (25)         -                  (75)          
Claims Agent -         -         -         -         -          -         (43)         -         -         (29)         (29)                  (100)        
Consumer Protection Ombudsman -         -         -         -         -          -         (14)         -         -         (17)         (9)                    (40)          
US Trustee Fees -         -         -         -         -          -         -         -         -         (30)         (30)                  (60)          
Wind Down -         -         -         -         -          -         -         -         -         -         (175)               (175)        

Other Bankruptcy Related

503(b)(9) -         -         -         -         -          -         -         -         -         -         (2,000)            (2,000)     
Adequate Protection -         (9)           -         (26)         -          (9)           -         (26)         -         (22)         -                  (91)          

Non Operating Disbursements (293)       (297)       (18)         (91)         (37)          (44)         (630)       (80)         (28)         (654)       (2,768)            (4,938)     
Total Disbursements (428)       (1,066)   (345)       (1,967)   (569)        (653)       (846)       (1,068)   (159)       (2,480)   (3,618)            (13,199)  

Net Cash Flow 1,288    502        1,273    1,421    2,386      2,167    1,846    1,194    2,073    (364)       (1,268)            12,517   

Senior Debt

Revolver 12,146  
LCs 411        
Term Loan 1,912    

Beginning Senior Debt 14,469  14,469  14,469  14,469  14,469   14,469  14,469  14,469  14,469  14,469  14,469           14,469   
(Pay Down) TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD
Ending Senior Debt 14,469  14,469  14,469  14,469  14,469   14,469  14,469  14,469  14,469  14,469  14,469           14,469   

Ending Cash Balance 1,288    1,790    3,063    4,484    6,869      9,036    10,882  12,076  14,150  13,786  12,517           12,517   

Total Senior Debt (Net of Cash) 13,181  12,679  11,406  9,985    7,599      5,432    3,586    2,392    319        683        1,951             1,951      

Notes:
1) Includes rent and utilities

POST-PETITION
POST GOB / 

WIND DOWN
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