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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
DRAW ANOTHER CIRCLE, LLC, et al.,1 
 

Debtors. 
 

Chapter 11 
 
Case No. 16-11452 (KJC) 
(Jointly Administered) 
 
Re: Docket No. 1479 

 
RESPONSE OF PK HASTINGS LLC TO THE LIQUIDATING TRUSTEE’S  
SIXTH OMNIBUS OBJECTION TO CERTAIN (I) RECLASSIFICATION  

CLAIMS AND (II) OVERSTATED CLAIMS (SUBSTANTIVE) 
 

PK Hastings LLC (“Claimant”), by and through undersigned counsel, files this Response 

to The Liquidating Trustee’s Sixth Omnibus Objection to Certain (I) Reclassification Claims and 

(II) Overstated Claims (Substantive) [Docket No. 1479] (the “Objection”) filed by Curtis R. 

Smith, in his capacity as liquidating trustee (the “Liquidating Trustee”) of the Hastings 

Creditors’ Liquidating Trust (the “Trust”).  For the reasons stated below, the relief sought by the 

Trustee in the Objection as to Claimant should be denied and Claimant’s “Claim”, as such term 

is more specifically defined below, should be allowed as filed.  In support of this Response, 

Claimant states as follows: 

Background 

 1. On June 13, 2016 (the “Petition Date”), each of the above-captioned 

Debtors filed a voluntary petition for relief under Chapter 11 of Title 11 of the United States 

Code (the “Bankruptcy Code”).  The Debtors continue to act as debtors-in-possession pursuant to 

Bankruptcy Code §§ 1107 and 1108. 

                                                 
1 The Debtors and the last four digits of their respective federal taxpayer identification numbers 
are as follows: Draw Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); 
MovieStop, LLC (9645); SP Images, Inc. (7773); and Hastings Internet, Inc. (0809). The 
Debtors’ executive headquarters are located at 3601 Plains Boulevard, Amarillo, TX 79102. 
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2. Claimant, as landlord, and Debtor Hastings Entertainment, Inc. (the “Debtor”), as 

tenant, are parties to (i) a “Lease” dated September 17, 2004 and (ii) a “Amendment of Lease” 

dated March 23, 2015 (collectively, the “Lease”) for the rental of non-residential real property 

located at 208 W. Hwy 332, Lake Jackson, Texas 77566 (the “Property”), store  number 9689 

(the “Premises”). 

3. On the Petition Date, the Debtor was in possession of the Premises pursuant to the 

terms of the Lease, as applicable, and, upon information and belief, continued to use the same in 

the course of its business operations subsequent to the Petition Date.  The Lease remained in 

effect subsequent to the Petition Date, and continued to govern the terms of the Debtor’s lease 

and use of the Premises during that time. 

4. On November 10, 2016, the Court entered the Order Approving Rejection of 

Certain Documents [Docket No. 965], rejecting the Lease effective October 24, 2016. 

5. On or about December 16, 2016, the Claimant filed its proof of claim, claim 

number 3519 (the “Claim”), alleging rejection damages in the amount of $288,000.00 and post-

petition damages in the amount of $68,767.16.  The post-petition portion of the claim is made up 

of signage removal/repairs of $1,850.00, clean out/disposal of space of $9,500.00, Real Estate 

taxes of $37,413.16, and deferred maintenance totaling $20,004.00.  Each of these amounts is 

supported by invoices attached to the Claim. 

6. The Objection seeks to reduce the Claim to $288,000.00 and asserts, “Claim 

asserts an amount that does not match the Debtors’ books and records and/or asserts a priority 

not reflected in the Debtors’ books and records/not supported under the Bankruptcy Code.”
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Claimant’s Claim Should Be Allowed As Filed 

 7. Under his Objection, the Trustee contends that the post-petition portion of 

Claimant’s Claim should be disallowed in its entirety.2 

8. Pursuant to section 8.01 of the Lease (a copy of which is attached to the Claim as 

Exhibit B), the Debtor is responsible for, and has previously paid, property taxes by Brazoria 

County, Texas.  In fact, the Court previously allowed Claimant an administrative expense claim 

for the portion of the 2016 taxes that became due in June 2016.  See Order Granting Motion of 

PK Hastings LLC for Entry of an Order Requiring the Debtors to Pay Post-Petition Obligations 

Pursuant to Sections 105 and 365(d)(3) of the Bankruptcy Code and Granting Such Other and 

Further Relief as is Just and Proper [Docket No. 753]. 

9. There are amounts due and owing from the Debtor that became due and payable 

post-Petition Date in the total amount of $37,413.163 for Brazoria County taxes for 2016 (the 

“Taxes”).  A statement was generated by Brazoria County and these Taxes became due on 

October 1, 2016.  A copy of the invoice showing the amount due is attached to the Claim as 

Exhibit D.   

10. The Lease obligates the Debtor to timely pay all rent and additional rent, 

including real estate taxes. Section 8.01 of the Lease states in pertinent part that:  

 
(a) During the Lease Term and any extension thereof, Tenant shall 

pay and discharge, prior to delinquency, at Taxes (as defined 
hereinbelow), and all taxes, assessments and other charges 
which may be levied or assessed against any personal property 
belonging to Tenant which shall be located in the Leased 
Premises.  As used in this lease, “Taxes” shall mean all real 

                                                 
2 It does not appear that the Trustee objects to the unsecured portion of the Claim. 
 
3 To avoid penalties, Claimant has remitted payment directly to the relevant tax authority. 
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property and personal property taxes and assessments lawfully 
levied or assessed against all or any portion of the Leased 
Premises and which accrue and/or are due and payable during 
the Lease Term, together with any and all other taxes, 
assessments, charges, fees and other amounts that may hereafter 
be levied and/or assessed against Landlord and/or the Lease 
Premises which are in lieu or substitution of and/or in addition 
to real property and personal property taxes and assessments. 

 
… 

 
(c) Notwithstanding the provisions of Section 8.01(a) of this Lease 

to the contrary, Landlord, at Landlord’s option, shall have the 
right, by prior written notice to Tenant, to require Tenant to pay 
all Taxes to Landlord at least twenty (20) days prior to 
delinquency, in which event, Landlord shall pay the Taxes 
directly to the appropriate taxing authority promptly after 
Landlord’s receipt of such payment from Tenant. 

 
11. In Centerpoint Properties v. Montgomery Ward Holding Corp. (In re 

Montgomery Ward Holding Corp.), 268 F.3d 205 (3d Cir. 2001), the Third Circuit found that 

debtor Montgomery Ward’s obligation to reimburse its landlord for tax payment arose “post-

order and prior to rejection.  Under § 365(d)(3), Montgomery Ward’s obligation must be fulfilled 

not in part, but in full.” Id.  The Court based its conclusion in part on the following reasoning:  

The clear and express intent of § 365(d)(3) is to require the trustee 
to perform the lease in accordance with its terms. To be consistent 
with this intent, any interpretation must look to the terms of the 
lease to determine both the nature of the “obligation” and when it 
“arises.” If one accepts this premise, it is difficult to find a textual 
basis for a proration approach.  

 
Id. at 209.  
 

12.  Following Montgomery Ward, this Court In re Valley Media, Inc., 290 B.R. 73 

(Bankr. Del. 2003) held that if a lease obligates a debtor-lessee to pay taxes upon receipt of a tax 

bill, the obligation is incurred upon receipt of the bill and the tax liability arises “in full in the 
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pre-rejection period and cannot be prorated.”  See also In re WCI Communities, 08-11643 

(Bankr. Del. September 2, 2010).  

13. The Court should order the Debtor to timely perform its obligations under the 

Lease and reimburse Claimant for the Taxes.  For the same reasons outlined above, the portion of 

the Claim that constitutes deferred maintenance required under the Lease should be allowed as 

described in the Claim.  The Debtor was required to perform the deferred maintenance on and 

after the Petition Date and prior to the date that the Lease was rejected.   

14. Further, the Lease, at section 5.05, requires that the Debtor is to surrender the 

Premises in “broom clean condition” and “shall restore the Leased Premises to the condition that 

existed on the [commencement] of this Lease, reasonable wear and tear, casualty and 

condemnation excepted.”  As the Debtor has failed to surrender the Premises in a reasonable 

condition, the Claimant has been forced to expend significant sums to bring the Premises back to 

a condition wherein it can be marketed and leased.  Claimant should not be responsible for these 

amounts caused by the Debtor’s failure to comply with the terms of the Lease.   

15. Based on the above, Claimant contends that the Claim was filed in accordance 

with Rule 3001 of the Federal Rules of Bankruptcy Procedure and, thus, should be deemed  

prima facie evidence of the validity and amount of the same.  See Fed.R.Bankr.P. 3001(f).  

16. This Court’s Local Rule 3007-1 provides, as applicable here, that any party 

asserting an objection to filed proof of claim (the Trustee here) must review the claim and all 

supporting information and documentation provided therewith and make reasonable efforts to 

research the claim on the debtor’s books and records.  See Del. Bankr. L.R. 3007-1(d)(vi).   

16.  For the above reasons, Claimant asserts that the Debtors and/or the Trustee 

possess(es) more than sufficient documentation to determine the amount and validity of the 
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Claim, and, further, that Claimant has consistently, and in good faith, made all attempts to 

cooperate in respect of those efforts.  Claimant has fully complied with all applicable orders 

entered by this Court, as well as its Local Rules, and the Federal Rules of Bankruptcy Procedure 

applicable to the filing of proofs of claim.  Further, the amounts reflected in the Claim clearly 

show that the Debtor is indebted to Claimant under the terms of the Lease for the period from the 

Petition Date through the rejection effective date, as itemized in the documents attached to the 

Claim.  As of the date this response is filed, this indebtedness remains due and owing to the 

Claimant and unsatisfied.  Such amounts are properly allowable as administrative expense claims 

pursuant to 11 U.S.C. §§ 503(b)(1)(A) and 365(d)(5). 

 WHEREFORE, Claimant respectfully requests that the Trustee’s Objection to Claimant’s 

Claim be denied and that Claimant’s Claim be allowed as filed. 

Dated: August 22, 2017 
Wilmington, Delaware    CROSS & SIMON, LLC 
  
       
                  By:  /s/ Kevin S. Mann    
       Kevin S. Mann (No. 4576) 
       1105 North Market Street, Suite 901 
       Wilmington, Delaware 19801 
       (302) 777-4200 
       (302) 777-4224 (Facsimile) 
       kmann@crosslaw.com   
  

Counsel to PK Hastings LLC 
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CERTIFICATE OF SERVICE 
 

I, Kevin S. Mann, hereby certify that a copy of the foregoing Response of PK Hastings 

LLC to the Liquidating Trustee’s Sixth Omnibus Objection to Certain (I) Reclassification Claims 

and (II) Overstated Claims (Substantive) has been served on the following counsel of record in 

the manner indicated this 22nd day of August, 2017:  

 

VIA FIRST CLASS MAIL 
Bruce S. Nathan, Esq. 
Eric Chafetz, Esq.  
Lowenstein Sandler LLP 
1251 Avenue of the Americas 
New York, NY 10020 

VIA FIRST CLASS MAIL 
Bruce Buechler, Esq.  
Nicole Fulfree, Esq.  
Lowenstein Sandler LLP 
65 Livingston Avenue 
Roseland, New Jersey 07068 
 

 
VIA HAND DELIVERY 
Maria Aprile Sawczuk, Esq. 
Goldstein & McClintock, LLP 
1201 North Orange Street, Suite 7380 
Wilmington, Delaware 19801 
 
 

/s/ Kevin S. Mann    
Kevin S. Mann (No. 4576) 
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