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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

  

------------------------------------------------------------------- X  
 :  
In re: : Chapter 11 
 :  
FIRESTAR DIAMOND, INC., et al.  : Case No. 18-10509 (SHL) 
 :  
                                             Debtors. : Jointly Administered  
 :  
------------------------------------------------------------------- X  
   

DEBTORS’ OMNIBUS REPLY TO (I) OBJECTION OF PUNJAB NATIONAL BANK 
TO DEBTORS’ MOTION FOR ENTRY OF AN ORDER APPROVING THE SALE AND 

ASSIGNMENT OF THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, 
CLAIMS, INTERESTS, AND ENCUMBRANCES AND GRANTING RELATED 

RELIEF; AND (II) JOINDER OF THE MINISTRY OF CORPORATE AFFAIRS OF 
THE UNION OF INDIA TO OBJECTION OF PUNJAB NATIONAL BANK TO 

DEBTORS’ MOTION FOR ENTRY OF ORDER APPROVING SALE AND 
ASSIGNMENT OF DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 

INTERESTS AND ENCUMBRANCES 
 

 Firestar Diamond, Inc. (“Firestar”), A. Jaffe, Inc. (“A. Jaffe”) and Fantasy, Inc. (“Fantasy” 

and collectively, with Firestar and A. Jaffe, the “Debtors”), the above-captioned debtors and 

debtors-in-possession, through their undersigned counsel, Klestadt Winters Jureller Southard & 

Stevens, LLP, hereby submit this omnibus reply (the “Reply”) to (i) the Objection of Punjab 

National Bank to Debtors’ Motion for Entry of an Order Approving the Sale and Assignment of 

the Debtors’ Assets Free and Clear of All Liens, Claims, Interest and Encumbrances and Granting 
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Related Relief (the “PNB Objection”) [Docket No. 148]1 and the Joinder of the Ministry of 

Corporate Affairs of the Union of India to Objection of Punjab National Bank to Debtors’ Motion 

for Entry of Order Approving Sale and Assignment of Debtors’ Assets Free and Clear of All Liens, 

Claims, Interests, and Encumbrances (the “Ministry Joinder”) [Docket No. 152]2. In support of 

the Reply and in further support of the Sale Motion (defined below), the Debtors rely upon the 

Declaration of Mark Samson in Further Support of Debtors’ Motion for Entry of Order Pursuant 

to 11 U.S.C. §§ 105, 363 and 365, and Bankruptcy Rules 2002, 6004 and 6006: (i) Approving the 

Sale and Assignment of the A. Jaffe Assets Free and Clear of All Liens, Claims, Interests and 

Encumbrances and (ii) Granting Related Relief (the “Samson Declaration”) [Docket No. 160] and 

the Declaration of Neil Bivona in Further Support of Debtors’ Motion for Entry of Orders 

Pursuant to 11 U.S.C. §§ 105, 363 and 365, and Bankruptcy Rules 2002, 6004 and 6006: (i) 

Approving the Sale and Assignment of the A. Jaffe Assets Free and Clear of All Liens, Claims, 

Interests, and Encumbrances and (ii) Granting Related Relief (the “Bivona Declaration”) [Docket 

No. 161], and further respectfully represent as follows: 

Preliminary Statement 

The sale of the A. Jaffe Assets (the “Proposed Sale”) should be approved. The record 

establishes that (a) the sale process approved by this Court in the Bidding Procedures Order was 

fair and reasonable under the circumstances, (b) the sale and auction process was conducted in 

                                                 
1 In support of the PNB Objection, PNB filed the Declaration of Kartik Radia (the “Radia Declaration”) [Docket 
No. 149], the Declaration of Mansi Mehta (the “Mehta Declaration”) [Docket No. 150]. The Radia Declaration and 
Mehta Declaration appear to be substantively identical. PNB also filed the Declaration of Sean O’Neal in Support of 
the Objection of Punjab National Bank to Debtors’ Motion for Entry of Orders (A)(i) Approving the Sale and 
Assignment of the Debtors’ Assets Free and Clear of All Liens, Claims, Interests, and Encumbrances and (II) 
Granting Related Relief (the “O’Neal Declaration”).  
 
2 The Ministry of Corporate Affairs of the Union of India (the “Ministry”) did not file a declaration that might 
constitute evidence in support of the assertions in the Ministry Joinder. 
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compliance with the Bidding Procedures Order and (c) a reasonable value was obtained for the 

transferred assets which are the subject of the Winning Bid (defined below) as a result of that sale 

process. 

That said, the Debtors do not dispute that very serious allegations of financial fraud (the 

“Allegations”) have been asserted in relation to transactions involving Nirav Modi and/or certain 

entities with which he is allegedly associated and various officials of Punjab National Bank 

(“PNB”). PNB maintains that the conduct associated with those Allegations has caused substantial 

losses to PNB3. The ongoing investigations by various authorities in India, and investigations now 

being conducted by and through the Examiner appointed by this Court, may eventually result in a 

determination of responsibility and damages in favor of PNB related to the Allegations.  At such 

point in time, PNB may hold a Claim (as defined in section 101(31) of the Bankruptcy Code).4 

However, that process is not likely to be concluded for several months. As such, A. Jaffe will not 

attempt here to address or rebut the general Allegations as outlined in the PNB Objection and the 

Ministry Joinder here.5 

 The Debtors have begun to investigate the specific allegations raised in the PNB Objection 

concerning transactions taking place in 2011 and have provided preliminary findings to PNB and 

                                                 
3 The Radia Declaration and the Mehta Declaration only discuss with particularity one transaction with respect to A. 
Jaffe: a letter of undertaking (“LOU”) issued by PNB for A. Jaffe, for $1,921,079, in October 2011. Neither 
declaration articulates what this LOU was for, or even how it was not legitimate in PNB’s view. The declarations 
also do not describe in any fashion how a LOU issued in 2011 is related to the A. Jaffe Assets as they exist in 2018 
that are the subject of the Sale Motion.  It is also unclear what amounts are due and owing to PNB, if any, in 
connection with this LOU issued in 2011. 
 
4 For the avoidance of doubt, the Debtors do not concede that a Claim by PNB or the Ministry exists, and nothing 
herein is to be construed as such.  
 
5 Certain of the Allegations are recited in the PNB Objection and Ministry Joinder in support of denying the Sale 
Motion, but neither PNB nor the Ministry seek a finding of this Court as to the veracity of the Allegations. Stated 
differently, PNB and the Ministry ask the Court to deny the Sale Motion merely because the Allegations exist.  
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the Examiner on May 13, 2018.6 These and other investigations will continue with the aid of the 

Examiner, but should not delay the Proposed Sale, provided adequate safeguards are in place to 

protect the rights and claims of creditors and other interested parties.   

Thus, A. Jaffe submits that notwithstanding the Allegations and related objections, the sale 

of the A. Jaffe Assets should be approved, with all claims and interests as against the A. Jaffe 

Assets, if and when established, attaching to the proceeds of sale, which result is the very purpose 

of section 363(f) of the Bankruptcy Code.  

Finally, A. Jaffe is prepared to accept7 the alternative relief suggested by PNB in paragraph 

39 of the PNB Objection, that the order approving the sale: (i) prohibit the distribution of any 

proceeds from the sale absent further Court order, (ii) require that the Debtors continue to maintain 

all original company books and records and which shall not be included in the sale, and (iii) include 

a specific reservation of rights in favor of PNB that notwithstanding anything to the contrary in 

the sale order the proceed of the sale may constitute assets to be held by the Debtors in constructive 

trust for the benefit of PNB, without prejudice to any rights or causes of action PNB may have 

with respect to the proceeds, with only two caveats: (a) A. Jaffe may use proceeds to the extent 

necessary to satisfy post-petition administrative claims; and (b) the reservation of rights in 

romanette (iii) above, equally applies to any defenses that the Debtors may have against such 

causes of action.  

Background 

1. On February 26, 2018 (the “Petition Date”), each of the Debtors filed a voluntary 

                                                 
6 Although the Debtors have not undertaken a forensic review of their books and records, a preliminary inquiry into 
the specific LOU identified in 2011 concerning A. Jaffe indicates that goods were sold by A Jaffe to Diamonds R 
Us. 
7 Significantly, the Debtors proposed substantially similar relief orally first prior to the Bid Procedures Hearing on 
March 27, 2018, then on various occasions thereafter, including in the form of a modified draft Sale Approval Order 
transmitted to PNB’s counsel on May 7, 2018, well prior to the filing of the PNB Objection on May 10, 2018. 
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petition in this Court for relief under Chapter 11 of the Bankruptcy Code commencing the above-

captioned chapter 11 cases (collectively, the “Chapter 11 Cases”).   

2. The Debtors continue to operate their businesses and properties as debtors in 

possession pursuant to section 1107(a) and 1108 of Title 11, United States Code (the “Bankruptcy 

Code”).  No trustee or statutory committee has been appointed in these Chapter 11 Cases. 

3. By order dated April 20, 2018, the U.S. Trustee’s appointment of John J. Carney as 

examiner (the “Examiner”) was approved by the Bankruptcy Court [Docket No. 118].  

Oversight of Sale Process 

4. On the Petition Date, the Debtors appointed Mark Samson of Getzler Henrich as 

Chief Restructuring Officer (the “CRO”) of the Debtors. The CRO’s appointment was approved 

on an interim basis by the Bankruptcy Court pursuant to an order dated March 14, 2018 [Docket 

No. 34], and on a final basis by order dated March 29, 2018 [Docket No. 80].  In addition, on 

March 22, 2018, the Debtors appointed Neil Bivona as the independent director (the “Independent 

Director”). On March 28, 2018, Mihir Bhansali resigned as a director of the Debtors. As a result, 

the Independent Director has served as the sole member of the Board of Directors of each of the 

Debtors since March 28, 2018. Both the independent CRO and Independent Director were actively 

and substantively involved in the sale process for the A. Jaffe Assets and determinations of 

business judgment related to the same.  

5. The CRO was significantly involved in the due diligence of Potential Bidders from 

the outset. He was the primary point of contact for Potential Bidders seeking diligence on the 

Firestar/Fantasy Assets and the A. Jaffe Assets. Early in the process, the CRO assessed the requests 

for access to Phase I Diligence and was the gatekeeper for such access being granted. As Potential 

Bidders conducted their due diligence, Potential Bidders were directed to him for further 
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information or explanation. As Phase II Diligence commenced, the CRO was responsible for 

assessing whether Potential Bidders satisfied the heightened, but flexible, standards for access that 

required written expressions of interest and evidence of financial wherewithal to close a 

transaction.  

6. The Independent Director was also substantially involved in the Sale Process, was 

fully informed and participated directly in the Debtors’ assessment of Potential Bidders, the 

qualification of Qualified Bidders, the review and analysis of the Qualified Bids, the conduct of 

the Business Line Auction for the A. Jaffe Assets, the determination that Paramount Jewels was 

the Winning Bidder, and the negotiations of a Modified Asset Purchase Agreement and Secured 

Promissory Note with Paramount Jewels. 

7. The CRO and Independent Director are each highly experienced professionals and 

are well-suited for their respective roles. Their management of the sale process, with the assistance 

and guidance of the Debtors’ professional advisors, was in all ways responsible and prudent.  

The Sale Motion and Sale Process  

8. On March 23, 2018, the Debtors filed the Debtors’ Motion for Entry of Orders 

Pursuant to 11 U.S.C. §§ 105, 363 and 365, and Bankruptcy Rules 2002, 6004 and 6006: (A) 

Fixing the Time, Date and Place for Hearing to Consider the Bidding Procedures in Connection 

with the Debtors’ Sale of Substantially All of their Assets; (B)(i) Establishing Bidding Procedures; 

(ii) Approving the Form and Manner of Notices and (iii) Setting Hearing Date for the Hearing on 

Approval of the Sale of Substantially All of the Debtors’ Assets; and (C)(i) Approving the Sale and 

Assignment of Substantially All of the Debtors Assets Free and Clear of all Liens, Claims, Interests 

and Encumbrances and (II) Granting Related Relief (the “Sale Motion”) [Docket No. 60].  

9. On March 28 2018, PNB filed its Objection of Punjab National Bank to Debtors’ 
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Motion for Entry of an Order (A) Fixing the Time, Date and Place for Hearing to Consider Bidding 

Procedures in Connection with the Debtors’ Sale of Substantially All of Their Assets; (B)(i) 

Establishing Bidding Procedures; (ii) Approving the Form and Manner of Notices and (iii) Setting 

Hearing Date for the Hearing on Approval of Substantially All of the Debtors’ Assets and 

Preliminary Objection of Punjab National Bank to Debtors’ Motion for Entry of an Order (A)(i) 

Approving the Sale and Assignment of the Debtor’s Assets Free and Clear of All Liens, Claims, 

Interests, and Encumbrances and (ii) Granting Related Relief (the former portion, the “PNB 

Bidding Procedures Objection” and the latter, the “PNB Preliminary Sale Objection”) [Docket No. 

75].  

10. A hearing on the bidding procedures component of the Sale Motion was held on 

March 28, 2018. At the hearing, the Court granted the bidding procedures component of the Sale 

Motion with certain modifications and overruled the PNB Bidding Procedures Objection. On 

March 29, 2018, the Court entered its Order Establishing Bidding Procedures and Related Relief 

Regarding the Sale of Substantially All of the Debtors’ Assets, later re-docketed on April 3, 2018 

(the “Bidding Procedures Order”) [Docket No. 95]. 

11. In accordance with the Bidding Procedures Order, on April 4, 2018, the Debtors 

caused the Sale Motion, Bidding Procedures Order and related notices to be served on (a) counsel 

for Israel Discount Bank of New York, (b) counsel for HSBC Bank, (c) the Office of the United 

States Trustee, (d) all counterparties to the Assigned Contracts8, (e) all parties that have made an 

offer on some or all of the Assets or expressed an interest in making an offer on some or all of the 

Assets, (f) all known persons holding a lien on any of the Assets, (g) all known creditors, and (h) 

all entities who had requested notice under Bankruptcy Rule 2002. See Affidavit of Service [Docket 

                                                 
8 Capitalized terms not defined herein shall have the meaning ascribed to them in the Sale Motion.  
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No. 100].  

12. The Debtors also caused the Bidding Procedures Notice to be published in The New 

York Times on April 4, 2018. See Proof of Publication [Docket No. 99].  

13. On April 21, 2018, just one week before the Bid Deadline (defined below), the 

President of the Republic of India issued The Fugitive Economic Offenders Ordinance, 2018 (the 

“Ordinance”). A copy of the Ordinance is annexed to the Samson Declaration as Exhibit A thereto.  

14. Pursuant to the Bidding Procedures Order, the deadline to submit bids for the 

Firestar/Fantasy Assets and/or the A. Jaffe Assets was April 27, 2018 (the “Bid Deadline”).  

15. Four (4) bids for the A. Jaffe Assets were received. Each of the bids received for 

the A. Jaffe Assets required that a closing on the sale be on of before May 31, 2018. The Debtors 

believe that the required closing by May 31, 2018 was due in part to the scheduled JCK show 

described in the Sale Motion. See Samson Declaration ¶ 33, Bivona Declaration ¶ 40. 

16. No bids were received for the Firestar/Fantasy Assets at that time.  However, it is 

noteworthy that the Debtors have since received six (6) informal bids for various assets related to 

certain business segments of Fantasy/Firestar, with multiple bids received with respect to certain 

of those business segments and contemplate scheduling an auction with respect to the 

Firestar/Fantasy business assets later this month. 

17. On May 1, 2018, the Debtors filed the Notice of Adjournment of Business Line 

Auction for Firestar/Fantasy Assets and All-Asset Auction and Notice of Change of Location for 

Business Line Auction for A. Jaffe Assets (the “Notice of Adjournment”) [Docket No. 136]. By the 

Notice of Adjournment, the Debtors adjourned the Business Line Auction for the Firestar/Fantasy 

Assets and the All-Asset Auction to a date to be determined and also confirmed that the Business 

Line Auction for the A. Jaffe Assets would proceed as scheduled on May 3, 2018, although at a 
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new location able to accommodate the number of bidders anticipated to participate therein.  

18. Prior to the Business Line Auction for the A. Jaffe Assets, on May 2, 2018, Debtors’ 

counsel sought and obtained disclosure by each of the bidders of their respective principals prior 

to the Business Line Auction for the A. Jaffe Assets. Each bidder provided such disclosures by 

electronic mail (“Principal Disclosures”). None of the Principal Disclosures included reference to 

Nirav Modi. Following the Principal Disclosures, the Debtors responded to each of the Principal 

Disclosures, acknowledging receipt and expressing the Debtors’ understanding that based on the 

Principal Disclosures, that each such bidder was not related in any way to Nirav Modi or any entity 

affiliated with him (the “Modi Inquiry”), and if that understanding was not correct, to promptly 

respond.  No connections were disclosed by any of the bidders in connection with the Modi 

Inquiry.  

19. The Business Line Auction for the A. Jaffe Assets commenced at approximately 

10:00 a.m. on May 3, 2018. Prior to commencing bidding on the A. Jaffe Assets, the Debtors 

reiterated the substance of the Modi Inquiry and again requested that attendees disclose any 

relationship with Nirav Modi or any entity affiliated with him. No party responded. See transcript 

of auction page 16, lines 2-16, (the “Auction Transcript”) filed at Docket No. 158.   

20. In attendance at the Auction were representatives of the Debtors, including the 

Debtors’ Chief Restructuring Officer, the Independent Director, Debtors’ counsel, the Debtors’ 

conflicts counsel, the Debtors’ financial advisors, and counsel for the Examiner, who was invited 

by the Debtors to observe the Business Line Auction for the A. Jaffe Assets.  

21. The bidding for the A. Jaffe Assets was spirited and robust, with bidding occurring 

over the course of over five (5) hours and twenty-three (23) rounds. The opening bid was 

$5,334,663, which was the highest bid received prior to the commencement of the Business Line 
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Auction for the A. Jaffe Assets. By the time of the conclusion of the Business Line Auction for the 

A. Jaffe Assets, the high bid was $8,000,000 (the “Winning Bid”), comprised of $6,950,000 in 

cash at closing and a one-year secured promissory note (the “Secured Promissory Note”) for 

$1,050,000. The second highest bid was for $6,950,000 in cash at closing. See Samson Declaration 

¶ 29. The bidding therefore resulted in an increase of over $2.7 million or approximately 50% 

better than the opening bid at the beginning of the A. Jaffe Business Line Auction. The Auction 

Transcript was produced within less than a day from the conclusion of the A. Jaffe Business Line 

Auction and promptly shared with PNB’s counsel and the Examiner on the same day.  

22. The Debtors believe that the Winning Bid is a fair price for the A. Jaffe Assets. See 

Samson Declaration ¶¶ 9-11, Bivona Declaration ¶¶ 2 an8, 35.  

23. Following the Business Line Auction for the A. Jaffe Assets, the Debtors and the 

highest bidder, Parag Diamonds, Inc. d/b/a Paramount Jewels negotiated substantial revisions to a 

Modified Asset Purchase Agreement and related disclosure schedules, along with the Secured 

Promissory Note. Those negotiations continued through and including May 11, 2018. When the 

Modified Asset Purchase Agreement and the Secured Promissory Note were agreed to be in final 

form by A. Jaffe and Paramount, the Modified Asset Purchase Agreement and Secured Promissory 

Note were promptly filed with the Court. See Notice of Filing of (I) Executed Modified Purchase 

Agreement with Paramount Jewels, LLC and (II) Blackline Comparison of Modified Asset 

Purchase Agreement [Docket No. 157]. See also Samson Declaration ¶ 36. 

ARGUMENT 

24. The PNB Objection and Ministry Objection object to this Court’s approval of the 

Proposed Sale asserting that the auction and sale process was a failure and that a better price could 

be obtained if the investigations into the Allegations could be completed over the next several 
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months and the Debtors cleared of wrongdoing.  Those arguments are pure conjecture, unsupported 

by evidence and ignore the reality that if a prompt sale does not occur, A. Jaffe will be forced to 

liquidate. 

25. A. Jaffe submits that the sale of the A. Jaffe Assets to Paramount should be 

approved. The record establishes that the sale process was fair and in compliance with the Bidding 

Procedures Order. The Business Line Auction for the A. Jaffe Assets, monitored by, among others, 

the Examiner’s counsel, featured robust and spirited bidding over five (5) hours and twenty-three 

(23) rounds of bidding. The Modified Asset Purchase Agreement was negotiated at arms’-length 

with experienced bankruptcy counsel. The conduct of the auction and later negotiations with 

Paramount establishes that Paramount is a good faith purchaser. Paramount (and the other 

Qualified Bidders) have expressed a desire to close quickly so as to participate in the JCK trade 

show and have made that a condition of sale. The record reflects that it is the business judgment 

of each of the CRO and the Independent Director that the sale to Paramount represents the best 

realizable value under the circumstances and that delay will result in a depression of value. And, 

there is no compelling reason to delay: there is no indication of any influence by Nirav Modi or 

person or entity related to him was in any way involved in the business judgment of A. Jaffe 

concerning the Proposed Sale, and Paramount’s representative has declared under penalty of 

perjury that neither Nirav Modi nor anyone associated with him were involved in Paramount’s bid 

in any way. Further, with any later determined interests of PNB attaching to proceeds of sale, all 

rights are adequately preserved. Finally, this Court has exclusive jurisdiction over the A. Jaffe 

Assets and not the NCLT (as defined below). Based upon the foregoing, the Debtors respectfully 

submit that the sale should be approved over the objections of PNB and the Ministry.  

26. Further, the PNB Objection asserts that (i) Transferred Assets may have been 
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obtained by A. Jaffe using monies fraudulently obtained from PNB, and (ii) such assets as may be 

subject to a constructive trust in favor of PNB.  A. Jaffe asserts that (x) A. Jaffe has good title to 

and at least a prima facie ownership interest in the Transferred Assets as evidenced by the business 

records of the A. Jaffe, (y) the ultimate propriety of any such arguments, claims or interests 

asserted in the PNB Objection (the “PNB Interests”) are dependent upon specific tracing 

requirements which PNB has the burden of proving and which analysis cannot be reasonably 

completed within the time required to consummate the Proposed Sale, and (z) any of the PNB 

Interests may be legally preserved and permitted to attach to the proceeds of Sale, in the same 

priority, extent and validity, as such PNB Interests existed, if at all, prior to Sale.         

A. The Sale Process Was Proper. 

27. A. Jaffe ran a sound auction process in compliance with the Bidding Procedures 

Order. Four (4) bids were received for the A. Jaffe Assets and the A. Jaffe Business Line Auction 

was held, with spirited and robust bidding by four (4) Qualified Bidders, each of whom are active 

participants in the Debtors’ industry, during which time the high bid increased approximately fifty 

percent (50%), from $5.3 million to $8 million. See Samson Declaration ¶¶ 29-30. 

28. The four Qualified Bidders represented on the record of the A. Jaffe Business Line 

Auction that they were not related to Nirav Modi or any entity affiliated with him. See Auction 

Transcript page 16, lines 2-13. Each of the four Qualified Bidders were represented by counsel in 

discussions prior to the A. Jaffe Business Line Action and during the A. Jaffe Business Line 

Auction. Following the conclusion of the A. Jaffe Business Line Auction, A. Jaffe negotiated the 

Modified Asset Purchase Agreement at arms’-length with the Winning Bidder, which is 

represented by experienced bankruptcy counsel.  

29. The opportunity to submit an Offer for the Debtors’ Assets was widely 
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disseminated. See ¶¶ 7-8, above. As described more fully in the Sale Motion, fifty-two (52) parties 

requested non-disclosure agreements, and forty-one (41) parties executed non-disclosure 

agreements in order to obtain Phase I Diligence. After the Bidding Procedures Order was entered, 

approximately twelve (12) parties provided written expressions of interest and evidence of 

financial wherewithal to obtain Phase II Diligence. See Samson Declaration ¶ 16-18. 

30. In addition, the Bid Packages submitted by the Qualified Bidders, including the 

Principal Disclosures, were made available to PNB and the Examiner in the Debtors’ data room 

on May 2, 2018. PNB and the Examiner each acknowledged access to the data room on the same 

date.9 

31. Finally, it is A. Jaffe’s understanding that the Winning Bidder will submit a 

declaration before the hearing on the sale component of the Sale Motion stating, under penalty of 

perjury, that (i) it is not in any way related to Nirav Modi or any entity affiliated with him, (ii) 

buyer or its affiliates, directors, officers, or employees, or their financing sources (collectively, the 

“Buyer Parties”) had no direct or indirect communication with Nirav Modi or any persons or 

entities related to him or affiliated with him (collectively, the “Potential Nirav Modi Parties”), in 

connection with the proposed sale or the chapter 11 cases, other than the Debtors, and (iii) none of 

the Potential Nirav Modi Parties have directly or indirectly negotiated for or have an expectation 

of an involvement or interest in the purchased assets or purchaser of any kind or nature. 

32. In sum, A. Jaffe is confident that the sale process is and was proper, because, among 

other things, it was (i) widely publicized, (ii) properly managed by the CRO and Independent 

Director, with the assistance and guidance of Debtors’ counsel and other professionals, (iii) 

undertaken with reasonable and prudent caution to ensure that Nirav Modi was not directly or 

                                                 
9 Following a subsequent request and execution of confidentiality agreement, counsel to the Ministry was provided 
with confidential access to the data room.   
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indirectly involved, which all Qualified Bidders confirmed and the Winning Bidder will swear to 

under penalty of perjury, and (iv) yielded a fair price for the A. Jaffe Assets. 

33. Moreover, the evidence shows that the Winning Bidder conducted due diligence, 

submitted its Offer and participated in the Business Line Auction for the A. Jaffe Assets in 

accordance with the Bidding Procedures Order and negotiated the Modified Asset Purchase 

Agreement in good faith and at arms’-length. See Samson Declaration ¶¶ 47-48. As a result, it is 

respectfully submitted that a finding that the Winning Bidder is a good faith purchaser entitled to 

the status and protections under section 363(m) of the Bankruptcy Code is warranted and 

appropriate under the circumstances. 

B. The Winning Bid Constitutes a Fair Price for the A. Jaffe Assets. 

34. PNB jumps to the conclusion, based solely on a simplistic comparison of values 

scheduled in A. Jaffe’s schedules of assets and liabilities (the “SOAL”) and the price of the 

Winning Bid, that the A. Jaffe Assets could be sold at a better price at some undermined time in 

the future. First, the valuations in the SOAL are as of the Petition Date. Qualified Bidders made 

their bids based primarily on inventory and accounts receivable as of March 25, 2018, which 

information was available in the Debtors’ data room. The A. Jaffe Assets and the business 

conditions under which they were acquired and sold have changed since the Petition Date. 

Moreover, the values in the SOAL are at book value.  

35. However, book value and the value at which any asset will be sold in a section 363 

sale are typically quite different. See Bivona Declaration ¶¶ 35-49.  

36. The sale of the A. Jaffe Assets as an ongoing enterprise is essential to maximization 

of value. See Bivona Declaration ¶¶ 14, 49-51. Delaying the sale for several months while the 

Examiner’s investigation takes place is not a viable option, and the likely result is cessation of 
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operations and liquidation. Id. at ¶ 33. Valuation of inventory drops precipitously when a business 

can no longer supply inventory to customers and the longer a brand is associated with bankruptcy 

and the types of allegations made by PNB. Id. at ¶¶ 37-39. Collection metrics of accounts 

receivable are substantially better in a going concern than after a business has ceased operations. 

Id. at ¶¶ 41-44. The Winning Bidder’s Offer of $8 million for the purchase of A. Jaffe’s inventory, 

accounts receivable, intellectual property and the opportunity to hire key employees essential to 

continue the A. Jaffe Business as a going concern is the best value achievable under the 

circumstances. Id. at ¶ 35. 

37. The record further reflects that it is the business judgment of each of the CRO and 

the Independent Director that the sale to Paramount represents the best realizable value under the 

circumstances and that delay will result in a depression of value. Id. at ¶ 28. 

38. There is no compelling reason to delay: there is no indication of any influence by 

Nirav Modi or person or entity related to him was in any way involved in the business judgment 

of A. Jaffe concerning the Proposed Sale, and Paramount’s representative has declared under 

penalty of perjury that neither Nirav Modi nor anyone associated with him were involved in 

Paramount’s bid in any way.  

C. There is No Benefit to Delay. 

39. PNB’s principal argument is that the Debtors propose to sell the A. Jaffe Assets on 

an expedited basis at a significant discount, that the auction process was chilled by the Allegations, 

and as a result the sale should be adjourned.  

40. No Potential Bidder or Qualified Bidder before, during or since the Business Line 

Auction for the A. Jaffe Assets ever indicated to the Debtors that Mihir Bhansali’s continued 

involvement with the Debtors chilled bidding. PNB speculates that such chilling occurred without 
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providing any evidence that any such chilling occurred. Mr. Bhansali has repeatedly offered to 

resign as the President of the Debtors, if the CRO and Independent Director believed that his 

continuing presence would hinder the Debtors’ operations or the Chapter 11 Cases, including the 

sale efforts.  The CRO and the Independent Director have, however, concluded that the estates 

have and would continue to benefit from Mr. Bhansali's involvement in these Chapter 11 Cases. 

41. In contrast, what is not speculation is that the Ordinance absolutely chilled bidding. 

Several Potential Bidders for the A. Jaffe Assets and Firestar/Fantasy Assets abruptly ceased 

participation in in the days after the Ordinance was issued, specifically citing the Ordinance as the 

cause of their withdrawal. See Samson Declaration ¶¶ 23-24, Bivona Declaration ¶¶ 31-32.  

42. Further, each Qualified Bidder provided an outside closing date in their respective 

Modified Asset Purchase Agreement of May 31, 2018. The significance of timing is believed to 

be related to the JCK Trade Show. See Bivona Declaration ¶ 40. Delaying the sale for months as 

suggested by PNB will not increase value. Id.  at ¶ 39. To the contrary, delay is more likely to 

result in a decay of value. Id. at ¶¶ 37-38. And a delay with the idea of rehabilitating the tarnished 

name is not a viable one. Id. at ¶¶ 33-34. 

D. The A. Jaffe Assets Can Be Sold Free and Clear of Any  
Claim PNB Might Be Found to Have.  
 
43. PNB concedes that whatever the result of the various ongoing investigations, what 

it may have is a claim: “[i]f, on the other hand, the signs of fraud that have already been identified 

[but not yet proven] are corroborated by additional investigation, including by the Examiner, PNB 

and others will have allowable claims over some or all of the assets…” (emphasis added). PNB 

Objection ¶ 33.  

44. Again, the Debtors do not concede that PNB may have a “allowable claim.” But 

even if it does, whatever “claim” that is, will attach to the proceeds of sale pursuant to section 
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363(f) of the Bankruptcy Code, i.e., the very purpose of section 363(f) of the Bankruptcy Code.  

45. “The purpose of allowing the sale of an asset ‘free and clear’ of third-party interests 

is to ‘maximize the value of the asset, and thus enhance the payout made to creditors.’”  In re USA 

United Fleet Inc., 496 B.R. 79, 83 (Bankr. E.D.N.Y. 2013) (quoting In re Mundy Ranch, Inc., 484 

B.R. 416, 422 (Bankr. D.N.M. 2012)); see In re Mrs. Weinberg’s Kosher Foods, Inc., 278 B.R. 

358, 364 (Bankr. S.D.N.Y. 2002) (section 363(f) “allows the bankruptcy court to sell estate 

property free and clear of third party interests and protect the third party by redirecting its interest 

to the proceeds of the sale”). 

46. Section 363(f) provides for the debtor to sell property of the estate “free and clear 

of any interest in such property” if any one of the enumerated conditions are met.  11 U.S.C. § 

363(f).  “‘Yet the Code does not define the concept of ‘interest’ of which the property may be sold 

free and clear,’ nor does it express the extent to which ‘claims’ fall within the ambit of ‘interests.’”  

Elliott v. Gen. Motors LLC (In re Motors Liquidation Co.), 829 F.3d 135, 154 (2d Cir. 2016) 

(quoting 3 Collier on Bankruptcy ¶ 363.06[1]).  Instead of formulating a clear rule, courts have 

addressed and defined the term “interest” “on a case-by-case basis.”  Mass. Dep’t of 

Unemployment Assistance v. OPK Biotech, LLC (In re PBBPC, Inc.), 484 B.R. 860, 867 (B.A.P. 

1st Cir. 2013).  “Though § 363(f) does not expressly invoke the Chapter 11 definition of ‘claims,’ 

see 11 U.S.C. § 101(5), it makes sense to ‘harmonize’ Chapter 11 reorganizations and § 363 sales 

‘to the extent permitted by the statutory language.’” In re Motors Liquidation Co., 829 F.3d at 155 

(quoting In re Chrysler LLC, 576 F.3d 108, 125 (2d Cir. 2009)); see Comm. Of Equity Sec. Holders 

v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983) (“[S]ome play for the 

operation of both § 363(b) and Chapter 11 must be allowed for.”).  Section 101(5) defines “claim” 

as any “right to payment, whether or not such right is reduced to judgment, liquidated, 
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unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, 

secured, or unsecured.”  11 U.S.C. § 101(5).  Therefore, a claim is “(1) a right to payment (2) that 

arose before the filing of the petition.”  In re Motors Liquidation Co., 829 F.3d at 156 (citing 

Pension Benefit Guar. Corp. v. Oneida Ltd., 562 F.3d 154, 157 (2d Cir. 2009); see In re Caldor, 

Inc.-NY, 240 B.R. 180, 193 (Bankr. S.D.N.Y. 1999) (noting that as section 101(5) defines claim 

to encompass a “right to payment” which is “unliquidated”, “contingent” or “unmatured”, so “the 

right to payment need not be presently enforceable to qualify as a claim”) (emphasis in original).   

47. Section 363(f) provides for the debtor to sell property “free and clear of any interest 

in such property.”  11 U.S.C. § 363(f) (emphasis added).  See Smart World Techs. LLC v. Juno 

Online Servs., Inc. (In re Smart World Techs., LLC), 423 F.3d 166, 169 n. 3 (2d Cir. 2005) 

(“Section 363 permits sales of assets free and clear of claims and interests.  It thus allows 

purchasers . . . to acquire assets without any accompanying liabilities.”); Campbell v. Motors 

Liquidation Co. (In re Motors Liquidation Co.), 428 B.R. 43, 57 (S.D.N.Y. 2010).  In defining the 

term “interest,” the Second Circuit has adopted a more expansive interpretation to include in rem 

interests as well as other obligations which may “arise from the property being sold.”  Morgan 

Olson L.L.C. v. Frederico (In re Grumman Olson Indus., Inc.), 467 B.R. 694, 702 (S.D.N.Y. 2012) 

(quoting In re Chrysler LLC, 576 F.3d 108, 126 (2d Cir. 2009)). 

48. In re USA United Fleet Inc., 496 B.R. 79 (Bankr. E.D.N.Y. 2013) (noting that the 

interest, which was subject to the “free and clear” provisions of the sale order and 363(f), included 

the unemployment experience ratings of the Debtors); In re Lawrence United Corp., 221 B.R. 661, 

669 (Bankr. N.D.N.Y. 1998) (“The term ‘interest’ is intended to refer to obligations that are 

connected to, or arise from, the property being sold.”) (citing 3 COLLIER ON BANKRUPTCY ¶ 

363.06[1], at 363–45 (Lawrence P. King ed., 15th ed. rev. 1997)); see also BLACK’S LAW 
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DICTIONARY, 816 (7th ed. 1999) (defining “interest” as “[a] legal share in something; all or part of 

a legal or equitable claim to or right in property”). 

49. Although the PNB Objection recites the elements of establishing a constructive 

trust, the evidence set forth in the O’Neal Declaration, the Radia Declaration and the Mehta 

Declaration fall well short of proving one. But even if PNB could establish a constructive trust, 

the Court has the ability to sell free and clear of such an interest.  

50. “Courts have permitted the sale of property free and clear of constructive trust 

claims or equitable liens, so long as they attach to the proceeds of sale.”  In re Balco Equities, 323 

B.R. at 92 (quoting In re DVI, Inc., 306 B.R. 496, 504 (Bankr. D. Del. 2004) (in permitting the 

363 sale to proceed despite a party asserting he has a constructive lien on the property sold, the 

court noted that the objector’s interests are protected by placing the proceeds in escrow until the 

parties’ respective rights are determined)).  Therefore, the court permitted the sale to proceed even 

before the adversary proceeding between the trustee and the alleged lien holder was resolved 

because the sale would not affect the alleged lien holder’s rights as the proceeds will be held in 

escrow pending the proceeding’s outcome.  Id. at 92, 100.   

51. Thus, whatever the PNB Interests are, if anything, it is a claim, and the A. Jaffe 

Assets can and should be sold free and clear of that claim, with the claim attaching to proceeds of 

sale as contemplated by section 363(f) of the Bankruptcy Code. 

E. The NCLT Orders Are Not Binding on the Debtors, But Even if it Was, the Sale 
Process Undertaken by the Debtors is Entirely Consistent With its Intent.  

 
52. PNB suggests that the Debtors are bound by certain orders (the “NCLT Orders”) 

the India based proceeding commenced by the Ministry before the National Company Law 

Tribunal (“NCLT”), and that the Court should delay or deny the Sale Motion as a matter of comity 

with respect to the NCLT Orders. The Debtors disagree. 
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53. First, the Debtors have never been served with the NCLT Orders. Their 

enforceability against the Debtors without due process is doubtful. 

54. Second, to the Debtors’ knowledge, no India-based authority has sought to 

commence a proceeding in the United States seeking recognition of the NCLT Orders by the 

Bankruptcy Court, or any other Court or government instrumentality. Without such recognition, 

the Union of India or the NCLT appears to have no jurisdiction over domestic entities organized 

under the laws of New York and Delaware and any suggested extraterritorial effect of the NCLT 

Orders is questionable at best.  

55. Third, the Debtors seek to sell the A. Jaffe Assets as a debtor-in-possession under 

the authority provided by section 363 of the Bankruptcy Code and as contemplated by the Bidding 

Procedures Order. To date, neither PNB, nor the Ministry has argued, or obtained an order of any 

court, divesting the Bankruptcy Court of jurisdiction to authorize the Proposed Sale.  

56. Finally, even if the NCLT Orders were somehow found to have any effect on the 

Debtors, the Debtors believe that their actions are consistent with the NCLT Orders. The apparent 

intent of the NCLT Orders are to prevent any transfer of assets except to a good faith purchaser. 

Here, the Debtors have engaged in a sale process for the A. Jaffe Assets in accordance with the 

Bidding Procedures Order to do just that. An auction was held and the market spoke as to the 

present value obtainable for the A. Jaffe Assets. The terms of the Modified Asset Purchase 

Agreement with the Winning Bidder were negotiated at arms’-length with experienced bankruptcy 

counsel for the Winning Bidder. The good faith of the Debtors and the Winning Bidder in 

consummating the sale if the Bankruptcy Court approves it cannot reasonably be questioned. As a 

result, the argument that denying or delaying the sale of the A. Jaffe Assets as a matter of comity 

with the NCLT Orders fail.  
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Conclusion 

The sale of the A. Jaffe Assets to Paramount Jewels should be approved. The Debtors, in  

full compliance with the Bidding Procedures Order, obtained several competing offers for the A. 

Jaffe Assets, had a spirited auction for the A. Jaffe Assets, took reasonable steps to ensure that 

Nirav Modi was not involved, and negotiated the Modified Asset Purchase Agreement and Secured 

Promissory Note with Paramount at arms’-length with experienced bankruptcy counsel. This 

process resulted in the market for the A. Jaffe Assets being established and Paramount’s good faith 

purchaser status. 

 PNB’s arguments that the sale of the A. Jaffe Assets should be denied or delayed are 

unavailing. All Qualified Bidders communicated the need for a prompt closing. The evidence 

before the Court is delay will not yield increased value as PNB posits without any support, but in 

contrast will certainly result in decay of value.  

 Accordingly, the Debtors believe that the sale of the A. Jaffe Assets to Paramount is 

supported by business judgment, is at a fair price, in good faith, and should be approved.  

[remainder of page intentionally blank] 
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WHEREFORE, the Debtors respectfully request that the Court overrule the PNB 

Objection and Ministry Joinder, grant the Sale Motion as it relates to the A. Jaffe Assets, and grant 

such other and further relief as this Court deems just and proper.   

Dated: New York, New York  
 May 14, 2018  
  KLESTADT WINTERS JURELLER 

SOUTHARD & STEVENS, LLP 
   

 
By: 

 
 
/s/ Ian R. Winters 

  Ian R. Winters 
Sean C. Southard 
Joseph C. Corneau 
200 West 41st Street, 17th Floor 
New York, New York 10036 
Tel: (212) 972-3000 
Fax: (212) 972-2245 
 
Counsel to the Debtors and Debtors in 
Possession 
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